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Current Lopics. 


A recent decision of the New York Court 
of Appeals as to what, in law, constitutes forg- 
ery, has attracted considerable attention. By 
subdivision 3 of section 514 of the New York 
Penal Code, it is provided inter alia, that a 
person who shall cause, or be a party to the 
uttering of any letter, telegram, report or 
other written communication, paper or in- 
strument, purporting to have been written 
or signed by another person, which the per- 
son uttering the same shall know to be false, 
forged or counterfeited, “and by the utter- 
ance of which the sentiments, opinions, con- 
duct, character, prospects, interests or rights 
of such other person shall be misrepresented 
or otherwise injuriously affected,” is guilty 
of forgery in the third degree. James N. 
Abeel was indicted under this provision of 
law for having uttered a forged letter which 
read thus: 

“ New York, October 31, 1903. 
“To Any Employee, 
Company: 


Western Union Telegraph 


“This will introduce Mr. J. O. Goelet, a personal 
friend of the management of this company. Any 
favors shown him will be duly appreciated by the 
corporation and myself. Yours truly, 


“jJ. B. VAN EVERY, 
“2d Vice-President.” 


Miss Anderson’s name was not mentioned 
in the indictment, although the proof upon the 
trial showed that the fabricated letter had been 
presented to her. The gravamen of the of- 
fense charged in the indictment was not any 
imposture practiced upon Miss Anderson by 

Vor LXVI ae 





the defendant, but the use of the fictitious 
note of introduction misrepresenting the sen- 
timents of Mr. Van Every, the second vice- 
president of the Western Union Telegraph 
Co., by conveying the idea that he desired 
the extension of favors to the defendant, 
when in fact he entertained no such wish. 

There was no proof or even charge that the 
misrepresentation contained in the letter was 
injurious to Mr. Van Every, the supposed 
writer. In the Court of Appeals, whither the 
case went after the conviction had been af- 
firmed by the Appellate Division of the Su- 
preme Court, three of the seven judges 
thought that it was essential to allege and 
prove that the misrepresentation in the fabri- 
cated letter was in some manner injurious to 
the supposed writer, in order to bring the case 
within the purview of the Code provision 
above cited. A majority of the Court, how- 
ever, held that the “mere misrepresentation is 
the gist of the offense, and the fact that the 
person whose name is used is not injuriously 
affected thereby is immaterial.” 

Judge Cullen, in his dissenting opinion in 
which Judges O’Brien and Vann concurred, 
argued that the misrepresentation which is 
made a felony by subdivision 3 of section 514 
of the Penal Code, must be injurious to the 
person whose name is forged, and attempted 
to show what extraordinary consequences may 
flow from the contrary doctrine, approved by 
a majority of the court. He said: 

“The statute is general. It includes all misrepre- 
sentations of a person’s sentiments, opinions or con- 
duct. It no way limits the subjects as to which the 
sentiments or opinions relate, but, on the contrary, 
includes the infinite number of subjects on which it 
is possible for human beings to have sentiments or 
opinions: religion, politics, law, ethics, esthetics, and 
so on indefinitely. If it be true that mere misrepre- 
sentation is sufficient to constitute the crime and that 
injury, at least to some one, is not a necessary ele- 
ment of it, then it is a felony to misrepresent by a 
fabricated letter the sentiments or opinions of an- 
other upon the most academic question: on the 
identity of the Man in the Iron Mask, on the author- 
ship of the Junius Letters, on the relative merits of 
Austin and of the ‘Sweet Singer of Michigan,’ on 
the relative prowess of the two combatants at the 
last national prize-fight, and on the superiority of 


the various entries for the next great horse race.” 
+ * x * * -_ * 


“If a boy over twelve (under twelve he would be 
presumed incapable of crime), desirous of attend- 
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ing a ball game, should present to his teacher a 
fabricated excuse, purporting to be signed by his 
mother, ‘Please excuse Johnny from school to- 
morrow, as I wish to have his services at home,’ 
he would certainly fall within the provision of this 
statute as it is about to be construed, for the ex- 
cuse would misrepresent the sentiments and opin- 
ions of his mother. That the boy should be soundly 
flogged I am entirely willing to concede, but I deny 
that he would be a felon, or that the legislature 
intended to declare him such. But a more incon- 
gruous result from the doctrine asserted remains. 
If the boy, having taken legal advice, should present 
as his excuse, ‘Johnny’s aunt died yesterday, the 
funeral has been fixed for to-morrow,’ while in 
truth he had no aunt, or if one, she was still living, 
these being merely statements of fact, Johnny, 
though a very bad boy, would not break any penal | 


was guilty of anything in the nature of imper- 
tinence. The president, he represents, acted in 
pursuance of the agreement made at the con- 
'gress of The Hague between the civilized 
| nations of the world, that a neutral state 
|might, in the case of international conflicts, 
| offer good offices with a view to re-establishing 


' 


| peace, nor must it be overlooked that Mr. 


| Roosevelt’s initiative was seconded by the 
‘kaiser and by the general approval of the 


world. There were two circumstances which . 


had a decisive influence upon the conduct of 
|the business of the conference: first, the fact 
that there was no armistice between the forces 
lof the two belligerent nations when the con- 


law of the State, but he would, or certainly should,| ference opened, and, second, the fact that the 
be subjected to the flogging to which I have alluded.” Japanese had carefully concealed the condi- 
This argument from  unreasonableness| tions they wished to propose to Russia. The 

. . . . | $ $ $ 
against the view adopted by the majority of conference was absolutely unique, in that it 


the court seems very strong, but it remains a 
fact that Abeel has been convicted and is serv- 
ing an indeterminate sentence, not for false 
personation fraudulently practised upon his 
fiancee, but for a statutory form of forgery, | 
‘committed by presenting to Miss Anderson 
a fictitious letter purporting to have been writ- 
ten by one of the officers of the Western Union 
Telegraph Company for the purpose of intro-| 
ducing Mr. J. O. Goelet to the employees of 
the corporation and commending him to their 
favor. 


addressed itself to the work in hand without 
an armistice being arranged, and it is to be 
hoped that it will establish no precedent for 
the future in that regard, since it is obvious 
that the result of military operations engaged 
in after the conference began its work might 
absolutely overturn any conclusions it arrived 
at. Fortunately, in this case the climatic con- 
ditions in Manchuria prevented any clash be- 
tween the armies while the conference was 
sitting. The conditions surrounding the con- 
ference were unusual, also, because of the 


‘mystery with which the Japanese plenipo- 

: ; | tentiaries surrounded the demands they were 

F. de Martens, the great Russian authority| tg make. A peace conference should not be, 
on international law, who was an advisory | and as a rule has not been, a sort of surprise- 
member of the delegation sent by the Czar tO/ box, but all the details should be carefully 
Portsmouth to negotiate terms of peace with arranged beforehand. As a matter of fact, 
Japan, contributes to the November number the Japanese policy of secretiveness gave rise 
of the North American Review an article in| more than once to surprises and dangerous 
which he discusses “ The Portsmouth Peace} misunderstandings. M. de Martens pays a 


Conference ” from various points of view. He | high tribute to the work of the American press 
disclaims any intention of giving an exact and | as a factor in bringing the peace negotiations 
impartial opinion of the work accomplished 
by the conference, since the treaty had not been | et } 

‘ » | “ The pressmen or correspondents of the American 
ratified at the time he wrote; nor does he pro-| , ... | cppteihe ; 

. ‘ : i | dailies know no secret. In their eyes, the public has 
fess to make any revelations COME FADES either | the right to be told of everything that interests it; 
the conduct of the diplomatic negotiations or | and, as the Portsmouth conference held the attention 
the factors which finally brought about the) not only of the American people, but of the whole 
conclusion of the treaty. M. de Martens re-| world, the American press considered it to be the 
pels the idea which has been expressed in some | 1"tY °f every ' newspaper man,’ worthy of the name, 


‘ : . | to take all possible means to put the public au courant 
quarters that President Roosevelt, in making of everything said and done at the navy yard, and 


to a successful close: 


peace overtures to the two combatant powers, |! elsewhere, too. I am certain that in no other country 
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and at no cther international congress has the press 
played so important a part as in the United States 
at the Portsmouth conference; and I consider it my 
duty to add that never perhaps has the daily journal | 
exercised so beneficent an influence as during these 
proceedings. The fact is that, as the whole universe 
and the United States in particular most earnestly 
desired the end of the war and the establishment of 
peace, the American press put itself, at the very be- 
ginning of the Portsmouth negotiations, at the ser- 
vice of this noble idea.” 


The decisions on the subject of the lawful- 
ness of the system resorted to by striking 
workingmen known as “ picketing,” the pur- 
pose and effect of which is to annoy and in- 
timidate men working for their former employ- 
ers by keeping a picket of men around or at 
the approach to the places where such work- 
men are employed, who obstruct the approaches 
and use threatening language toward the 
workmen, have been numerous and varied, 
some upholding, and others declaring such 
conduct to be unlawful. In this latter class | 
is a late decision of the U. S. Circuit Court, | 
S. D., lowa, in July, 1905 (139 Fed. 582), | 
wherein it was held that such picketing when | 
maintained for a year, cannot be justified on | 
the ground that its purpose is to persuade the | 
workmen to quit their employment, or to as- 
certain who such-workmen are. The court 
said : 


But as to one phase of the case there is no denial, 
but practically a confession, with the alleged and 
boasted right to practice it. A system of “ pickets,” 
for more than a year, around and near by places to 
the shops of the company, has been kept up by all| 
the accused and others. The pretense of this picket- 
ing is the right to converse with the new employees 





| of it. 


by the ‘evidence does, and is intended to, annoy and 
intimidate. The argument seems to be that anything 
short of physical violence is lawful. One man can be 
intimidated only when knocked down. But the 
peaceful, law-abiding man can be and is intimidated 
by gesticulations, by menaces, by being called harsh 
names, and by being followed, or compelled to pass 
by men known to be unfriendly. Perhaps such a 
man may not be a bully, but is frail in size and 
strength, or he may be a timid man; but such a man 
is just as much entitled to go and come in quiet, 
without even mental disturbance, as has the man 
afraid of no one and able with or without weapons 
to cope with all comers. The frail man, or the man 
who shuns disturbances, or the timid man, must be 
protected, and the company has the right to employ 
such. * * * This court has no desire to be severe 
in ils punishments, and particularly to those badly 
advised. But this court has a concern that peace and 
quiet prevail, and that a state of serfdom shall not 
exist, by a so-called system of “ picketing” of one 
crowd of men over another. No self-respecting man 
will submit to it. Nor is he compelled to submit to 
it. Nor does he have to resort to force to get rid 
He need only apply to the courts, State or 
federal, and he will be given an order to end it. 
And when such orders are given they must be and 
will be enforced, and aid will be given by all peace 
officers who take their oath of office with any purpose 


| to observe it, and, if need be, the entire powers of 


both the State and federal government will enforce 
obedience to such orders of the courts. 


os 


THE OBLIGATION OF CONTRACT, IN ITS 
RELATION TO THE U.S. CONSTITUTION. 





It is a majestic spectacle, when a State of the 
Union bows to the supremacy of a power created by 
its own surrender of a portion of its sovereignty. 
When the Supreme Court of the United States exer- 
cises its supervisory power over the subordinate 
federal tribunals, an interest is felt, dependent, for its 
degree, on the nature and importance of the ques- 





and persuade them to quit, and the further pretense | tion at issue. But a reversal, by it, of a judgment ren- 
that they desire to see who are at work. This picket-| dered by a court of final jurisdiction of a State, at- 
ing is done by detail of pickets, assigned by others;| tracts special attention, not only by reason of the 
they taking turn. At all hours when men are going | suggestiveness of the reflection—that radically di- 
to and from work, morning, noon and evening, the| vergent views may be entertained by two exalted 
workmen must go through and by pickets, sometimes | judicial bodies, but also because of the comparative 
two, four, six, and more, at a place. At times the| rarity of such an occurrence. 

paths and walks are obstructed. At times the pickets | The people of the States have embodied, in the 
are near by, making grimaces, and at times acting as | federal compact, two restrictions upon the power of 
if violence were intended, and at times uttering pro- | the States, which are of present pertinency, and 
fanity and vulgarity. There is and can be no such) which, when the judiciary of a State has finally held, 
thing as peaceful picketing, any more than there can in a given case, that those restrictions have been 
be chaste vulgarity, or peaceful mobbing, or lawful | duly observed, by its governmental authorities, fur- 
lynching. When men want to converse or persuade, | nish the ground for an appeal, by a party opposing 
they do not organize a picket line. When they only} such view, to the Supreme Court of the United 
want to see who are at work, they go and see, and | States. 

then leave, and disturb no one physically or mentally. | The clauses of the United States Constitution, to 
But such picketing as is displayed in the case at bar' which reference is had, are: 


. 
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“No State shall * * * passany * * * law 
impairing the obligation of contracts.” (U.S. Const., 
art. I, sec. 10.) 

“No State shall * * * deprive any person of 
* * * property without due process of law.” (Id., 
XIV Amend’t, 1868.) 


Each of these two prohibitory provisions of the 
federal Constitution is, manifestly, on its face, a lim- 
itation on the exercise of governmental powers, and 
has no relation to unofficial, individual conduct. And 
so it has been held. 

Of the contract-obligation-impairment clause, it 
has been said: “It must be the Constitution, or 
statute, of the State which impairs the obligation of 
a contract, or the case does not come within our 
jurisdiction.” (Knox v. Exchange Bank, 12 Wall. 
379, 383; Railroad Co. v. Rock, 4 Wall. 177, 181.) In 
other words, this clause of the United States Consti- 
tution is a restriction exclusively imposed on State 
legislation, whether organic or ordinary. 

Of the Fourteenth Amendment, containing the due- 
process-of-law clause, it has been said: “ The article 
is a restraint on the legislative, as well as on the 
executive and judicial power of the (State) govern- 
ment.” (Davidson v. New Orleans, 96 U. S. 97, 107.) 
“These prohibitions extend to all acts of the ‘State, 
whether through its legislative, its executive or its 
judicial authorities.” (Scott v. McNeal, 154 U. S. 
34, 45-) ; 

On April 10, 1905, the highest federal court re- 
versed the decision of the highest court of the State 
of New York, in an action brought by Henry Muhl- 
ker against The N. Y. & Harlem R. R. Co. and the 
N. Y. Central & Hudson River R. R. Co. (60 App. 
Div. [N. Y.] 621; 173 N. Y. 549). The ultimate 
State decision dismissed the complaint on the merits, 
thereby reversing a judgment of the State Supreme 
Court, which had affirmed the judgment rendered, in 
plaintiff’s favor, on the trial. 

Plaintiff, by two deeds, dated respectively in 1887 
and 1888, had become the owner of two parcels, to- 
gether constituting a lot of land situated on the 
northwest corner of Park avenue and One Hundred 
and Fifteenth street, New York city, upon which, in 
1891, he had erected a five-story brick building. The 
action was brought, in equity, January 7, 1897. The 
complaint set forth: that plaintiff was owner of the 
lot; that said avenue was a public street, and that 
plaintiff, as appurtenant to his premises, had certain 
rights and easements in the avenue; that, for more 
than six years previously, defendants had maintained, 
on that portion of Park avenue which was subject to 
his easements, a railway, in a depression, with solid 
walls of masonry extending many feet above the sur- 
face of the avenue, and operated the same by trains 
drawn by steam engines; that, in April, 1893, defend- 
ants began to construct, and had in part erected and 
since maintained, on the portion of said avenue men- 
tioned, a permanent elevated railway structure of iron 
and steel, supported by columns standing on pedes- 
tals embedded in the soil of the avenue, which was a 
special, additional and continuing injury to plaintiff; 





that his premises had thereby been deprived of light, 
air, access, ventilation, stability, quiet and other 
rights, and the easements appurtenant to his prem- 
ises had been and were appropriated by defendants, 
depreciating the value of the premises and their use 
in the sum of $150,000; that defendants intended to 
add to said structure, and, on completion, to run 
thereon trains drawn by steam engines, whereby those 
easements would be further appropriated, and addi- 
tional damage inflicted; that the injuries would be 
constant and continuous trespass, and, to prevent a 
multiplicity of suits, equitable intereference was 
necessary; and that said acts of defendants were 
and would be without warrant of law, without 
plaintiff's consent, and without compensation to him. 

Accordingly, the complaint asked judgment: “ That 
the defendants may be enjoined from using said ele- 
vated structure and said depression, and from con- 
tinuing both or either opposite the said premises, and 
from doing any acts with respect to said elevated 
structure except to remove the same; or that the 
court shall determine the amount of damages to the 
fee value of said premises in consequence of the 
appropriation of plaintiff’s said easements, as atore- 
said, amounting, as plaintiff alleges, to $100,000 and 
over, and that, unless the defendants shall forth- 
with pay the same to the plaintiff, the defendants be 
enjoined from using the said elevated railway struc- 
ture and depression, and from continuing the same 
opposite the said premises.” As further relief, the 
complaint asked to recover damages for injury sus- 
tained, from 1890 to the time of trial, by reason of 
defendants’ said wrongful acts, which damages were 
put at $50,000. 

From this abstract of the contents of the com- 
plaint, it will be seen that the plaintiff did not sue 
solely to enjoin the use of the railroad structure, 
unless on payment of the fee value of certain ease- 
ments, for the allegation was that defendants’ acts 
were wholly without warrant of law, and plaintiff 
prayed for an absolute injunction restraining defend- 
ants from using the depression, and the viaduct, and 
from doing any act with respect to the latter, except 
to remove it; then, as an alternative, probably realiz- 
ing that it would be impracticable to stop the prog- 
ress of this public improvement, and having in mind 
the history of the litigations against the elevated 
street railroad companies, who could not be said to 
have proceeded wholly without warrant of law, and 
the abutters on whose routes had established a prece- 
dent of securing a judgment of injunction nisi, plain- 
tiff imitated the prayers of their complaints, indicat- 
ing his willingness to submit to the trespass, on 
condition of receiving $150,000. 

In the trial court, plaintiff recovered a judgment 
like one of the elevated-street-railroad, equitable 
judgments, viz.: for an injunction against the con- 
tinuance of the viaduct, with an alternative consisting 
of a refusal of the injunction on condition that de- 
fendants pay to him $3,000 as the net value of his 
easements in the avenue, which defendants appro- 
priated by means of the viaduct; and for “ past dam- 
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ages” in the sum of $1,400, for the user since Febru-| by the federal Constitution on the powers of the 
ary, 1897. Under the State equitable practice, such | States, in guiding four justices of the United States 
an adjustment involved, as one of its features, a deed | Supreme Court to the conclusion or conclusions de- 
from plaintiff to defendants of so much of plaintiff’s|clared or indicated in the prevailing opinion. If 
easements of light, air and access in the street, as|the part so played were quite obvious, this proposal 
were taken or destroyed by the viaduct and its use.| would be supererogatory, and it must, therefore, be 
Plaintiff's opposition to the depression and its use| confessed that the logic of the prevailing opinion 
was not pressed. has proved, at times, in the course of a painstaking 
This judgment it was, which was affirmed on de-| examination, to be elusive. 
fendants’ primary appeal to the State Supreme Court,! Was the State court’s decision reversed because 
whose determination was subsequently reversed by|the State had infringed the contract-obligation-im- 
the Court of Appeals. The practical result of the | pairment clause of the United States Constitution, or 
federal decision was, it is supposed, to reinstate and | because it had deprived plaintiff of property without 
affirm plaintiff's original recovery. | due process of law, or on both grounds? If on both 
The United States court was, as nearly as possible, | those grounds, were there two distinct instances of 
evenly divided on the appeal to it, three of the jus-| State action, one of which violated the former, and 
tices concurring in the prevailing, and three in a|the other the latter of these two constitutional in- 
dissenting, opinion, the ninth justice concurring in| hibitions, or was there but one act on the part of the 
the result only, of the former. State which was held to contravene both clauses? 
The doubt, which sometimes arises on the deter- | If the contractual element was present, what was the 
mination of an important litigation by a court of| substance of the contract, and when and between 
high authority, the practical bearings of which may} what parties was it made? If the obligation of a 
be obvious, as to what was the ratio decidendi,| contract was found to have been impaired, this effect 
ought to be absent in this case, because of the fact | must, as has been seen, have been accomplished by 
‘that what may be termed the prevailing opinion in| the Constitution or a statute of the State. But, if 
the federal court explicitly announces the ground of|there was an independent deprivation of property 
its decision, thus: without due process of law, was this done by legisla- 
; tive, executive or judicial action? 














“When plaintiff acquired his title those cases” 
the Story and Lahr elevated-street-railroad de-| Such is the general tenor of inquiries which now 
cisions) “were the law of New York, and assured | present themselves, and answers for which are to 
to him that his easements of light and air” (access| be sought by an examination of the prevailing 
not mentioned) “were secured by contract as ex- | opinion. 
pressed in those cases, and could not be taken from | It may be remarked, by way of prelude, that the 
him without payment of compensation. And this is| fourteenth amendment of the United States Consti- 
the ground of our decision,” it being added that| tution (due process of law clause) is not mentioned 
“the power of the courts of New York to declare! in that opinion, except where the fact is noted, that 
rules of property or change or modify their decisions | the plaintiff in error invoked it; while there is a 
cannot be exercised to take away rights which have| distinct declaration that “the permission or com- 








been acquired by contract, and have come under the 
protection of the Constitution of the United States. 
And we determine for ourselves the existence and 
extent of such contract. This is a truism, and when 
there is a diversity of State decisions the first in 
time may constitute the obligation of such contract 
and the measure of rights under it.” 

Plaintiff recognized that his opportunity of seeking 
a review, by the Federal Supreme Court, of the de- 
cision against him in the State court, was afforded 
only by one or both of the clauses of the United 
States Constitution, which have been quoted; as is 
observed in the prevailing federal opinion, where it 
is said: “The rights of abutting property owners 
must be considered, and against their infringement 
plaintiff urges the contract-clause of the Constitution 
of the United States and the fourteenth amendment. 
The latter is invoked because the Act of 1892 does 
not provide for compensation to property owners, 
and the former on account of the conditions upon 
which the strip of land constituting the avenue was 
conveyed to the city.” 

An attempt will now be made to discover what 
part was played by these two restrictions, imposed 


| mand of the State can give no power to invade pri- 
| vate rights, even for a public purpose, without pay- 
ment of compensation.” Now, inasmuch as the 
federal Constitution contains no specific restriction 
on the power of a State to take private property 
for public use (eminent domain), attention will, in 
the first place, be directed to the question whether 
a taking, by a State, of private property for public 
use without provision for any compensation would 
be, within the federal decisions, an infringement, on 
the part of the State, of the due-process-of-law clause 
of the fourteenth amendment to the United States 
Constitution. 

If it shall appear, from the United States authori- 
ties, that this question is to be answered in the 
affirmative, it will be possible, and, doubtless, proper 
to consider any references, in the prevailing opinion, 
to State exercise of eminent domain without com- 
pensation, as implied references to the due-process- 
of-law clause of that amendment. 

In Davidson v. New Orleans (96 U. S. 97), Mr. 
Justice MILter remarked: “If private property be 
taken for public uses without just compensation, it 
must be remembered that, when the fourteenth 
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amendment was adopted, the provision on that sub- 
ject, in immediate juxtaposition, in the fifth amend- 
ment” (restrictive of congress only), “with the 
one we are construing” (due-process-of-law), “was 
left out, and this was taken. It may possibly violate 
some of the principles of general constitutional law, 
of which we could take jurisdiction if we were sit- 
ing in review of a Circuit Court of the United 
States” (p. 105); but Mr. Justice BRADLEY said: “ If 
a State, by its laws, should authorize private prop- 
erty to be taken for public use without compensa- 
tion (except to prevent its falling into the hands of 
an enemy, etc.), I think it would be depriving a 
man of his property without due process of law” 
(p. 107). 

Where the use for which the property is taken is 
private, there is a direct ruling, the question of 
compensation being immaterial. “The taking, by a 
State, of the private property of one person or cor- 
poration, without the owner’s consent, for the private 
use of another, is not due process of law, and is a 
violation of the fourteenth amendment of the Con- 
stitution of the United States” (Mo. Pac. R. v. Ne- 
braska, 164 U. S. 403, 417). 

In Chicago, etc., R. R. Co. v. Chicago (166 U. S. 
226), the facts were: that the State Constitution 
contained the usual compensation-requirement, in re- 
spect of the legislative exercise of the power of emi- 
nent domain; that, by authority of a statute contain- 
ing provisions for duly fixing the amount of just 
compensation for private property to be taken, and by 
means of regular proceedings had thereunder, the 
city of Chicago condemned a transverse strip of the 
right of way of a railroad company, the plaintiff in 
error, for a crossing of a public street, for which a 
jury, duly impanneled, awarded to the railroad com- 
pany one dollar as the just compensation. This 
award having been confirmed by a judgment, which 
was affirmed by the highest court of the State of 
Illinois, a writ of error in behalf of the railroad 
company was issued, to the Supreme Court of the 
State, out of the United States Supreme Court: in 
the latter of which courts, the plaintiff in error con- 
tended that an award of compensation, to the extent 
of one dollar only, deprived it of its property without 
due process of law, and so violated the fourteenth 
amendment of the United States Constitution. It 
should be particularly noticed that the State statute, 
in the case cited, made due provision for just com- 
pensation to the owners of private property, taken 
for the public use to be subserved, as required by 
the State Constitution, and that the proceedings 
which were had thereunder were in all respects regu- 
lar, and in compliance with the statute. The federal 
court, in its majority opinion, reviewed the circum- 
stances affecting the question of the sufficiency of 
the compensation awarded, held that the verdict of 
the jury who sat as appraisers must control, and 
that the award must be deemed adequate, and so 
affirmed the State judgment. The highway crossing 
did not interrupt the running of the trains. But the 
amount of the award was so nearly nothing that the 





federal court was led, in its opinion, to consider and 
discuss the constitutional bearings of State legisla- 
tion, involving the taking of private property, but 
containing no provision for compensation, saying: 

“It is proper to inquire whether the due process 
of law requires compensation to be made or ade- 
quately secured to the owner of private property 
taken for public use under the authority of a State 
* * * Jn our opinion a judgment of a State court, 
even if it be authorized by statute, whereby private 
property is taken for the State, or under its direction, 
for public use, without compensation made or se- 
cured to the owner, is, upon principle and authority, 
wanting in the due process of law required by the 
fourteenth amendment. of the Constitution of the 
United States, and the affirmance of such judgment 
by the highest court of the State is a denial by that 
State of a right secured to the owner by that instru- 
ment” (pp. 235, 241). Mr. Justice BREWER dis- 
sented even from the affirmance of the State judg- 
ment, saying: “ After a declaration by this court that 
a State may not, through any of its departments, 
take private property for public use without just 
compensation, I cannot assent to judgments which, 
in effect, permit that to be done” (p. 263). 

The case last cited is interesting in the present 
study of the principal case as intimating that'a judg- 
ment, in all respects regular and valid under the 
State Constitution and laws, rendered by the highest 
State court, may be, of itself and solely, the act 
whereby a State violates the due-process-of-law 
clause of the United States Constitution —the par- 
ticular act there contemplated being a judgment ren- 
dered in the course of the exercise of eminent 
domain. The reason why such interest attaches is, 
that it will be desirable to determine what relation 
the doctrine of the case last cited bears to that de- 
clared in the part of the prevailing opinion, 
in the present case, where it is said that the 
power of the courts of New York to declare 
rules of property or change or modify their 
decisions, cannot be exercised to take away rights 
which have been acquired by contract—a point 
which will be referred to hereafter. It may be here 
incidentally suggested that it is unimportant whether 
or not the people of a State have, by their own Con- 
stitution, forbidden their legislature to pass a law 
for the taking of private property without providing 
for just compensation, seeing that the State will in- 
evitably run counter to the federal Constitution, if it 
take such property from an owner who receives no 
compensation — an instructive illustration of the salu- 
tary force of the federal tie as constituted by the 
people of the States. 

It is submitted that the result of the foregoing 
definite inquiry — whether taking private property 
by a State, without compensation, is, within the fede- 
ral decisions, a species of deprivation of property 
without due process of law —is a validation of an 
affirmative answer to the question. 

In view of such result, the following query is now 
submitted: Might the opinion, in the case in hand, 
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have been written within the compass of a few lines, 
substantially thus: 


(The State of New York in 1892, through its legis- 
lature, provided for a public improvement by a stat- 
ute which concededly involved the taking of property 
of the plaintiff in error, consisting of certain ease- 
ments in a public street whereon his lot abutted, and 
which statute contained no provision for compensa- 
tion to him. Such statute was, within the adjudica- 
tions of this court, a denial of due process of law and 
void. The defendants, therefore, acting wholly with- 
out lawful authority in the maintenance of the via- 
duct in Park avenue and running their trains thereon, 
were trespassers, and plaintiff was entitled to judg- 
ment against them. No reason appearing for an 
interference by this court, with the nature or amount 
of the relief awarded to plaintiff on the trial of his 
action, the judgment under review must be reversed, 
and plaintiff’s original recovery affirmed.) 


So far as at present apprehended, there is only one 
—but still one—reason why the above-submitted, 
imaginary opinion would not have been available, 
and it centres in “taking,’—the word italicized 
therein. This reason is believed to be not immedi- 
ately obvious, nor capable of being set forth in a 
word. An effort will be made to submit an explana- 
tion in as few words as possible. The task involves a 
recalling of some juridical history. 

It has long been the law of the State of New York 
that the State has a right to damage a man’s property 
(of course, for public purposes) without paying him 
any damages (Radcliff v. Mayor of Brooklyn, 4 
N. Y. 195 [1850]), although the State Constitution, 
by its eminent-domain clause, necessitates compen- 
sation where the State takes private property, in 
invitum. 

When the Story case, in which the judges stood 
four to three on the final decision, came before the 
highest State court in 1882, the general situation, 
with which the court was confronted, was, that the 
State had provided for or permitted the construction | 
of an elevated railroad structure above and along) 
the lines of certain public streets in a city, the owner | 
of a lot abutting on one of which streets wanted | 
something at least analogous to the eminent-domain 
treatment (payment of compensation for alleged in- 
jury to his lot), while the railroad company, whose 
acts were performed under statutory authority, and 
whom he had sued for an injunction, insisted on his 
receiving the Radcliff treatment (damnum absque 
injuria). 

The particular data with which the State court had 
to deal in the Story case were as follows: 





The statutes under which the railroad company 
was proceeding made due, general provision for the 
ascertainment and payment of just compensation for 
any private, real property which the company might 
require and take in its realizations, and so were con- 
stitutional as far as the eminent-domain clause of 
the organic law of the State was concerned — this 





question having been regularly litigated, and the 


affirmative held, in 1877 (70,N. Y. 327; id. 361), but 
the company had not paid Story any compensation, 
and did not propose to. Why not? Because (as 
contended) it was not taking his Jot, or any part of 
it; quite on the contrary, it was lawfully construct- 
ing a railroad above and along a public street, which 
belonged to the city, and the city had consented. But 
the property owner replied that he had private prop- 
erty in the public street. What was it, and how did 
he get it? After he had answered that question, the 
company would challenge him to show that it was 
going to take private property. Thus the battle 
closed around the positions implied in these queries 
and in this challenge. And the tide ultimately turned 
in Story’s favor on both points. 


1. As to the existence and origin of Story’s “ prop- 
erty” in the public street. His private (real) prop- 
erty in the street was held to consist of three 
easements, namely, of light, air and access, which “ in- 
corporeal hereditaments ” were held to be appurtenant 
to his lot. He was held to have acquired this property 
in the following manner: Anciently, the land which 
included what was afterwards his lot and the street 
(Front) in front of the same, was riparian and under 
water, and belonged to the city of New York as 
proprietor. The city conveyed this land to two men, 
by a deed in which the grantees covenanted to con- 
struct the said street, and in which deed the city 
(as it is believed to have been held) covenanted that 
such street should continue for free and common 
passage as a public street forever. Story got his 
lot, through mesne conveyances, from these private 
owners, grantees of the city, and so, ultimately, from 
the city. On familiar principles, probably, Story 
could claim the benefit of that covenant which ran 
with the land. But how was this last proposition 
relevant, seeing that he, at present, was not suing 
the city, nor the agent of the city, and the city still 
owns the street? The true answer to this last ques- 
tion is believed to be that the judicial reasoning 
in the Story case reverted, indeed, to this old cove- 
nant, but did not travel down from it, along the line 
of a remedy on the covenant—i. e., damages for 
a breach, or an injunction against a breach — but 
stopped right at the covenant, and held that the lat- 
ter created (private, real) property, belonging to the 
abutter, in the street, to wit, three, and only three, 
incorporeal hereditaments (easements) in the street, 
appurtenant to his lot. Thus the first redoubt was 
carried. Private (real) property, in a public place, 
was held to have been (or was now?) created; at 
any rate, it was now first adjudged to exist. 


2. As to the taking of Story’s property. So far, 
well. The battle, however, was not won. There was 
another position to be met. Through the railroad 
company, as its agent, the State was only going (it 
was suggested) to damage this property. “If any- 
one will take the trouble to reflect, he will find it 
a very common case, that the property of individuals 
suffers an indirect injury from the constructing of 
public works” (Radcliff case, ubi supra) ; it is mere 
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damnum, loss—not a legal injury. To abandon 
the metaphor, Story won. His (real) property, in 
the street, was (1) declared to have been created, 
and (2) held to be taken; which latter ruling im- 
plied, as its indispensable basis, the proposition that 
permitting an elevated railroad in a street is a failure 
to cause it forever to continue for free and common 
passage as a public street — in other words, is incon- 


sistent with the purposes of a public city street, to| 


which it had been devoted, as per the covenant afore- 
said; and the railroad company paid for it. 

The observation, understood to refer to the adju- 
dications, by the State court, of a creation, and a 
taking, of private (real) property in a public street, 
that “it is, of course, impossible to reproduce the 
argument of the court, by which its conclusions were 
sustained,” is probably to be explained by the cir- 
cumstances that there was little argument indulged, 
by the State court, either as to the creation, or the 
taking, of Story’s (private, real) street property. 
“The right thus secured” (to have the street con- 
tinued) “was an incorporeal hereditament” (90 
N. Y. 145); “in doing this thing” (constructing, 
maintaining and operating an elevated street rail- 
road), “the defendant will take his property” (id. 
146). Proceeding on the basis of inherent justice, 
and not purporting to be supported by precedent, this 
was a judicial edict — doubtless, beneficent; it was 
equity — which has been defined as arbitrium boni 
viri. Now, arbitrium is, ex vi termini, arbitrary, of 
course, in a good sense. Should the same question 
arise again, in another, not identical, but similar case, 
ought there not to be power to arbitrate the other 
way? For, as will be seen, the crucial question was 
a question of the estimated amount of damage done 
to the abutter; and the authority of precedent could 
not be controlling, not only because this was the 
first elevated, city, street-railroad, but also because 
no standard of amount of detriment, beyond which 
the State would not, or could not, go, in making or 
allowing public improvements, without compensa- 
tion, existed. The highest State court, as consti- 
tuted when the Story case was decided, was almost 
evenly divided, in deciding that action; the facts, in 
Muhlker’s case, were not identical with those in that 
of Story, for instance, the railrgad company, as it is 
understood, had a right, as against Muhlker, to main- 
tain and operate its road in the depression in the 
street; and, in his case, the State court leaned in 
favor of the Radcliff rule. “ Whatever detriment 
the improvement may be to the abutter, in such cases, 
is held to be damnum absque injuria” (Muhlker 
case, 173 N. Y. 555). It is a general principle that 
a fair exercise of judicial discretion is not to be 
impugned. 

The relation of the Lahr case (104 N. Y. 288) to 
that of Story should be noted. When Story brought 
his action, in or before 1882, the railroad company 
was constructing, and proposing to complete, its via- 
duct over the street. When Lahr sued, in 1887, 


everything was finished, except the running of the | 


trains; which latter process, though intermittent, was 





prospectively perpetual. But the former decision was 
held to be, in all substantial particulars, a valid and 
controlling precedent for the decision of the later 
case. The following synopses exhibit the mutual 
relations of the two cases: 


In the Story decision, the logical steps were: 

(1) A covenant, of the city, that the street should 
continue for the free and common passage, as a -pub- 
| lic street, contained in a deed from the city, owner 
| of the street, given to Story’s predecessor in title. 

(2) Which covenant was held to create (real) 
property — three easements in the street. 

(3) An adjudication that there was a taking of this 
(real) property for a public use. 

. (4) Enforced compensation (under constitutional 
statutes, duly authorizing the taking). 





In the Lahr decision, the logical steps were: 
| (1) A covenant of the State —trust-owner of the 
street — implied in a statute, plus proceedings there- 
under, to the effect that the street be appropriated 
and “kept open,” as such, enuring to the benefit of 
persons “liable to be assessed for its benefits,” in- 
cluding abutters. 


(2) Which covenant, per Story precedent, created 
(real) property —three easements in the street. 


(3 Story precedent followed, as to a taking of this 
real property. 


(4) Enforced compensation (under like statute). 


While a covenant is undoubtedly a contract, it 
should be noted that, in neither the Story nor the 
Lahr case was the scrutiny of the State court directed 
to the latter, as such; the exigency, on the contrary, 
rendered most apposite, if not imperative, the recog- 
nition or discovery of the particular species of con- 
tract known as a covenant, and a covenant running 
with the land, from which it was a comparatively 
easy transition to the creation (by such covenant) of 
“jincorporeal hereditaments ”— which are property, 
and real property; the taking of which, as the State 
court itself has said, “ had to be shown” (129 N. Y. 
587), in order to render it possible to afford any 
relief to Story, in the action which he had brought, 
and in order to afford Lahr (with whose predecessor 
the State had covenanted) any relief whatever. 

The foregoing dual historical reminiscence renders 
it possible to set forth the reason why the above- 
submitted, imaginary opinion would not have been 
adequate and accurate, as the prevailing opinion of 
the United States court in the Muhlker case. 

That opinion would not have been objectionable 
because there was, in the situation, a lack of the ele- 
ment of a public use —“ this improvement was made 
by the State for the benefit of the public” (173 
N. Y. 552); nor because ostensible statutory author- 
ity was wanting — there was L. 1802, chapter 339; 
nor because that statute made provision for compen- 
sation —“ no provision for compensation is made in 
the statute” (id. 555) ; nor because Muhlker had not 





| private property, to wit, the three notable easements, 
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in Park avenue — his “ easements of light, air and ac- 
cess” are specifically referred to (id. 551, 557). The 
reason why that tentative opinion would not have 
sufficed is, that there was no concession that the stat- 
ute of 1892 took (i. e., provided for taking) private 
property of the plaintiff. The governing opinion 
(173 N. Y. 551) does not use the verb ‘ take ’ in re- 
lation to Muhlker’s property (easements). On the 
contrary, mention is made of “the interference with 
his easements” (p. 555); and see such expressions 
as: “ Where the property of an abutting owner is 
damaged, or even his easements interfered with” 
(p. 555); “ no direct invasion of any private property 
of the plaintiff” (ibid); “ remote or consequential 
damage or loss” (ibid), and “ partial destruction 
of their easements of light, air and accress ” (p. 557). 
Whereas, of the elevated street railroad compaiiies, 
it is said, in the same opinion, that a corporation 
“took certain easements belonging to abutting own- 
ers, which it was compelled to compensate them for ” 
(p. 556). 

In short, the highest State court applied the 
Radcliff doctrine to Muhlker. His property (ease- 
ments) was damaged, absque injuria. And why, as 
already queried, should it not have done so? The 
Radcliff doctrine is law, in the State of New York, 
to-day, standing alongside the Story-Lahr-Kane, 
taking doctrine; and the relation of the two doc- 
trines is indicated by the circumstance, that, because 
the damage to abutters was deemed to be inordi- 
nately great, the rigor of the Radcliff rule was re- 
laxed, a “taking” of private property, which practi- 
cally annulled the benefit of the covenant was 
judicially recognized, and payment of compensation 
was enforced (see 129 N. Y. 587). 

Having, then, it will be assumed, discovered the 
reason why the foregoing, tentative opinion would 
have failed to be satisfactory, it may be permissible, 
again proceeding tentatively, to reconstruct it, and 
suggest the following query? 

Is the substance of the United States prevailing 
opinion contained in the following? 


(The State of New York, in 1892, through its legis- 
lature, provided for a public improvement by a statute 
which concededly interfered with — indeed, conced- 
edly partly destroyed — property of the plaintiff in 
error, consisting of certain easements in a public 
street whereon his lot abutted, and which statute 
made no provision for compensation to him. We 
think that there is a principle of law which could 
be resorted to, in order to render those who wrought 
such damage liable for their work, viz.: that the 
interference with these easements became a taking of 
them, pro tanto, as was said by the court below, in 
Bohm v. Met. El. R. Co. (129 N. Y. 587, 588)— this 
language being used in reference to cases (of ele- 
vated street railroads) undistinguishable from the 
present, so far as the cause, kind and quantum of 
damages is concerned; unless it should be consid- 
ered that the last item was greater in the case at bar. 
A statute providing, in effect, for such taking of pri- 
vate property, and containing no provision for com- 


pensation, is, within the adjudications of this court, 
a deprivation of property without due process of law, 
and void. The defendants, therefore, acting wholly 
without lawful authority in the maintenance of the 
viaduct in Park avenue, and running their trains 
thereon, were trespassers, and plaintiff was entitled 
to judgment against them. No reason appearing for 
an interference, by this court, with the nature or 
amount of the relief awarded to plaintiff on the trial 
of his action, the judgment under review must be 
reversed, and plaintiff's original recovery affirmed.) 

It may be advanced, in favor of the foregoing, as 
the substance of the prevailing opinion in the final 
tribunal, that one infringement, by a State, of the 
United States Constitution (XIV amendment) was 
enough, to give the federal court jurisdiction, and to 
| effect the result which has in fact been effected by 
| its decision. No objection is discerned to an adop- 
| tion, by the court of ultimate jurisdiction, as a step 
in its logical process, of an equitable expedient em- 
| ployed by the State court, and announced by it as 
| explaining and justifying an adjudication of a 
i taking’ of property, where the State’s acts bear 
| too heavily on the private owner, even though that 
| expedient was not employed, by the latter court, in 
the later instance. But these suggestions, which have 
been presented in a spirit of great deference, are not 
urged, and have only been made because they came 
into mind in the course of a sincere effort to identify 
the rationale of the opinion under examination. 

It is undoubtedly true that the matter, latest above 
suggested, was nof the prevailing opinion which was 
in fact handed down in the United States court; for, 
in the former, “contract” plays no visible part, 
while, in the opinion under consideration, the ele- 
ments of “contract,” and its “ obligation,” are 
pointedly referred to, namely, in the statement of 
the “ ground of decision.” 

This circumstance leads to an analysis of the 
contract-obligation-impairment clause of section 10 
of article 1 of the United States Constitution, to 
which attention will now be addressed, in the further 
pursuit of the main purpose. A study of that clause 
naturally arranges itself under three heads: Con- 
tract; Obligation of a Contract; and Impairment of 
such obligation. 

Contract.— In Fletcher v. Peck (6 Cranch, 87), the 
facts were, that the State of Georgia, through its 
governor and in pursuance of legislation, had made a 
grant of land, which grant a subsequent legislature 
annulled on charges of fraud in procuring the grant. 
In the opinion, which was written by the great chief 
justice, it was said: 

“A contract is a compact between two or more 
parties, and is either executory or executed. An 
executory contract is one in which a party binds him- 
self to do or not to do a particular thing. Such was 
the law under which the conveyance was made by the 
governor. A contract executed is one in which the 
object of the contract is performed; and this, says 
Blackstone, differs in nothing from a grant. The 
contract between Georgia and the purchasers was 











322 


THE ALBANY 





LAW JOURNAL. 








executed by the grant. A contract executed, as well 
as one which is executory, contains obligations bind- 
ing on the parties. A grant, in its own nature, 
amounts to an extinguishment of the right of the 
grantor, and implies a contract not to reassert that 
right. A party is, therefore, always estopped by his 
own grant. * * * A law annulling conveyances by 
individuals, and declaring that the grantors should 
stand seized of their former estates, notwithstanding 
those grants, would be as repugnant to the Constitu- 
tion as a law discharging the vendors of property 
* from the obligation of executing their contracts by 
conveyances.” (Per MARSHALL, Ch. J., ubi supra.) 
This language of the court has been quoted, as 
clearly exhibiting the import of “contract,” in the 
tenth section of the first article of the United States 
Constitution (supra). 

Obligation of the Contract— The propositions, 
that the obligation of a contract inheres and subsists 
in the contract; that, when one enters into a con- 
tract to do or abstain from an act or acts, his obli- 
gation is, purely and only, to so do or abstain, or 
else pay damages for non-performance, or non- 
abstention; in short, that the obligation of a contract 
is, legally, not distinguishable, or, at least, not sever- 
able, from the contract itself —are apt to strike the 
professional, and any other, mind as being not only 
correct but manifest. And an affirmance of these 
positions would seem to have met the approval of 
Chief Justice MARSHALL, who said: 

“No State shall ‘pass any law impairing the obli- 
gation of contracts.’ These words seem to us to 
import that the obligation is intrinsic, that it is cre- 
ated by the contract itself, not that it is dependent 
on the laws made to enforce it. When we advert to 
the course of reading pursued by American statesmen 
in early life, we must suppose that the framers of 
our Constitution were intimately acquainted with 
the writings of those wise and learned men, whose 
treatises on the laws of nature and nations have 
guided public opinion on the subject of obligation 
and contract. If we turn to those treatises, we find 
them to concur in the declaration that contracts 
possess an original, intrinsic obligation, derived from 
the acts of free agents, and not given by government. 
We must suppose that the framers of our Constitu- 
tion took the same view of the subject, and the lan- 
guage they have used confirms this opinion.” (Dis- 
senting opinion, in Ogden v. Saunders, 12 Wheat. 
213, 354 [1827].) 

But in Sturges v. Crowninshield (4 Wheat. 122 
[1819]), the opinion of the United States Supreme 
Court, after defining a contract as “ an agreement in 
which a party undertakes to do, or not to do, a par- 
ticular thing,” continued: “The law binds him to 
perform his undertaking, and this is, of course, the 
obligation of his contract.” (Per MARSHALL, Ch. J.) 

In Ogden v. Saunders (ubi supra), it was said by 
the same court: “ The obligation of the contract con- 
sists in the power and efficacy of the law which ap- 
plies to and enforces performance of the contract, or 
the payment of an equivalent for non-performance. 





The obligation does not inhere and subsist in the 
contract itself, proprio vigore, but in the law applic- 
able to the contract. This is the sense, I think, in 
which the Constitution uses the term ‘ obligation.’ ” 
(Per TRIMBLE, J.) 

“What is it, then, which constitutes the obligation 
of a contract? The answer is given by the chief 
justice, in the case of Sturges v. Crowinshield, to 
which I readily assent now, as I did then. It is the 
law which binds the parties to perform their agree- 
ment. The law, then, which has this binding obliga- 
tion, must govern and control the contract in every 
shape in which it is intended to bear upon it, whether 
it affects its validity, construction or discharge.” 
(Id., per WASHINGTON, J.) 

“So little progress has been made in fixing the 
precise meaning of the words ‘obligation of a con- 
tract,’ that I should turn in despair from the inquiry, 
were I not convinced that the difficulties the question 
presents are mostly factitious, and the result of re- 
finement and technicality; or of attempts at definition 
made in terms defective both in precision and com- 
prehensiveness. * * * The obligation of every 
contract will then consist of that right or power over 
my will or actions, which I, by my contract, confer 
on another. And that right and power will be found 
to be measured neither by moral law alone, nor uni- 
versal law alone, nor by the laws of society alone, 
but by a combination of the three — an operation in 
which the moral law is explained and applied by the 
law of nature, and both modified and adapted to the 
exigencies of society by positive law.” (Id. per 
Jounson, J.) 

“As I understand it, the law of the contract forms 
its obligation.” (Id., per THompson, J.) 

Thus it is seen that the obligation of a contract is 
a thing legally separable and separate from the con- 
tract itself — it is the law. 

Impairment of the Obligation— Authorities have 
already been cited explicitly to the effect that an in- 
fringement of article 1, section 10 of the United 
States Constitution, in respect of impairing the obli- 
gation of a contract, is accomplished only by and 
through the Constitution or a statute of a State. 
“No State shall pass a law,’ etc. In addition to 
those affirmative authorities, a negative ruling, to the 
same effect, may be cited from a recent decision: 

“ Considerable stress has been laid upon the case 
of Louisiana v. Pilsbury (105 U. S. 278), as an 
authority for the proposition that the obligation of a 
contract may be impaired by a change in the con- 
struction given to it by the courts of a State, and that 
a federal question under the contract-impairment 
clause of the Constitution is thus presented, which 
may be reviewed in this court. * * * There is no 


decision in the case which gives the least support to 
the proposition that jurisdiction exists in this court 
to review, on writ of error to a State court, its hold- 
ing as to what the contract was, simply because it 
had changed its construction thereof. nor that the 
obligation of a contract may be impaired, within the 
contract clause of the Constitution, unless there has 











THE ALBANY 


LAW JOURNAL. 323 


a 








been some subsequent act of the legislative branch 
of the government to which effect has been given by 
the judgment of the State court.” (Per PECKHAM, 
J., in Bacon v. Texas, 163 U. S. 207, 222, 223.) 

It is believed that the necessary foundation has 
thus been laid for propounding a theory of the oper- 
ation of these doctrines, in the “ ground of decision,” 
announced in the prevailing opinion of the United 
States Supreme Court, in the principal case; the most 


as the other streets of the same city now are or law- 
fully ought to be.” 
The peculiar effects of these instruments of con- 





|veyance from the city, as believed to have been 


adjudged in 1882, are worthy of notice. By the 
granting clause proper, the fee of the streets, along 
with that of the rest of the land conveyed, passed 
from the city to the grantees; by their covenant to 
erect and make a (public) street, the fee of the land 


prominent, pertinent passages in the judicial state-| of the street must have reverted to and vested in the 


ment of which will be again quoted: 


city, for the Story opinions seem to have held the 


“ When the plaintiff acquired his title, those cases” | fee of the street to have been in the city; the stipula- ’ 
(Story and Lahr) “were the law of New York, and | tion that such street shall “forever thereafter con- 
assured to him that his easements of light and air | tinue and be for the free and common passage,” etc., 


were secured by contract, as expressed in those cases, | 4 ¢., Should forever be kept open as a public street, 


and could not be taken from him without payment of 
compensation. And this is the ground of our de- 
cision. * * * When there is a diversity of State 
decisions, the first in time may constitute the obliga- 
tion of the contract.” 


In the words “contract” and “ obligation,” above 
italicized, there would seem to be an intimation that 
the federal decision turned on article 1, section 10 
of the United States Constitution; while from the 
presence of the words “taken” and “ compensation,” 
under principles above stated, the Fourteenth Amend- 
ment (due-process-of-law clause) might be imagined 
to have furnished the ground of reversal. 

Indulging, in the first instance, an hypothesis that 
the “ground of decision was a violation of the 
contract-clause, it is proposed to attempt to identify 
the following items or elements, apparently referred 
to, or implied, in the prevailing opinion in the Muhl- 
ker case: (1) the contracts concerned and contem- 
plated in and by that opinion; (2) their respective 
obligations, including a conclusion as to the time 
when, and the means whereby, such obligations were 
“ constituted ;” and (3) the act or acts of the State, 
if any, by which it was held that the obligation of 
Muhlker’s contract was (attempted to be) impaired. 


1. Under the first of these heads, it will be neces- 
sary to refer, in some detail, to each of four different 
contracts, two of which have already been mentioned 
and partly discussed. 


(a) The Story contract. 


of New York, his title to which came through two 
grants from the city, as proprietor, made in 1773, 
when the lots were yet under water, to De Peyster 
and Ellison, which grants conveyed, besides land em- 
bracing the lots in question, the beds of two streets, 
on one of which those lots abutted, and which grants 
contained a covenant that the grantees would erect 
and make a good and sufficient, firm wharf or street 
(the present Front street), and another parallel 
street (the present South street), which said several 
streets, the instruments continued, “shall forever 
thereafter continue and be for the free and common 
passage of, ard as public streets and ways for, the 
inhabitants of the said city, and all others passing 
and returning through or by the same, in like manner 





was (treated as) .a covenant of the city, the primary 
grantor, and held to enure to the benefit of the lot 
owners (the grantees), and, inasmuch as it “ ran with 
the land,” to the benefit, also, of their successors in 


| title, all of whom became, or were destined to be- 
| come, by virtue of the transaction, “ abutters ” on the 


public street. 

The Story contract, then (for the search, at present, 
is for a contract), was the covenant of the city 
(grantor, and then grantee, of the bed of the street), 
with the abutter, that the street should “ forever 
continue and be for the free and common passage of,” 
etc., which was construed to mean that it should 
never be devoted to uses inconsistent with the pur- 
poses of a street (and an elevated steel railroad via- 
duct was held to be so inconsistent). 


(b) The Lahr contract. A distinction,’ in this 
case, from that of Story, which, however, did not 
affect the main result, is that the State of New York 
took a part in the origination of the street. West 
Third street, on which Lahr’s lot abutted, was orig- 
inally part of land belonging to a private owner, 
Lahr’s predecessor in title, and was laid out and 
opened under a statute of 1807-1813, by the terms of 
which the fee of lands to be taken thereunder for 
public streets, etc., was vested in the city of New 
York, “‘in trust, nevertheless, that the same be ap- 
propriated and kept open, for or as part of a public 
street avenue, square or place forever, in like man- 


ner as the other public streets, avenues, squares and 
Rufus Story owned two | 
lots abutting on Front street, Manhattan Island, city | 


places in the said city are and of right ought to be.” 
The operation of the legal machinery mentioned, as 
the same is understood to have been adjudged in 
1887, was as follows: The State, through the city as 
its agent, took a strip of private property (land) for 
a public street, and vested the title to the fee or soil 
of the latter in the municipality, as trustee for the 
public. There was no express covenant here. In the 
Story case, there was a covenant, but no trust. But, 
though the general public was the only cestui que 
trust, strictly speaking, a covenant was held to be 
implied in and by (a) the act of 1807-1813, and (b) 
the proceedings taken thereunder; to wit, a covenant 
made by the State with abutting owners among 
others, namely, with all those who were liable to be 
assessed for benefits, which covenant ran with the 
land. 
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The Lahr contract, then, of which we are in search, | streets unto them, the mayor, aldermen and com- 
was the implied covenant of the State, taker of the) monalty of the city of New York,-for the free and 


land which became a public street, made with the 
abutter, that the same should be appropriated and 
kept open, for and as part of a public street. 

It being impossible for an individual to sue a sov- 
ereign State, without permission, the circumstance of 
the existence of a contract (whether a covenant or 
other) in Lahr’s case, could, on principle, have been 
of no avail to him, as respects any direct remedy 
‘ for a breach—a reflection which emphasizes the 
proposition that Lahr’s success in securing relief in 
the State court in 1887 was due exclusively to the 
decision of that court that the (implied) covenant 
made with the abutter, then discovered in the street 
origin, created private (real) property (easements) 
of the abutter in the public street; which position 
being reached, the sequelae of the Story taking-doc- 
trine, and the adaptation of the statutes and practice 
of eminent domain, operated to ensure and apply 
his remedy. Whether a State, after making a con- 
tract with an individual, and subsequently impairing 
the obligation of that contract, by its legislation, 
could be held liable, to the aggrieved, under our 
composite, politico-juridical system, on the ground 
of a violation of the United States Constitution, is a 
question which never arose, and could not arise, in 
Lahr’s case, because the obligation of no contract 
was ever impaired, nor sought to be impaired. For 
the “ rapid-transit ” acts of the State legislature duly 
provided for just compensation for private (real) 
property, to be taken, and the only way in which a 
difficulty between the elevated railroad companies 
and the abutters arose was, that the railroad com- 
pany, the State’s agent, omitted to comply with the 
instructions of its principal —the statutory direction 
to pay before taking. 


(c) The New York National Exchange Bank 
contract. The case of this corporation is mentioned 
here because, as will be seen, by reason of the date 
when it was decided, it has a logical relevancy to 
the “ground of decision” announced in the pre- 
vailing opinion of the United States court in the 
Muhlker action. The bank action was decided, by 
the Court of Appeals, February 28, 1888, before 
Muhlker bought the northernmost third of his lot, 
in plaintiff’s favor, without opinion. It was brought 
against one of the elevated street railroad companies 
for an injunction and damages, on the assumption 
that the Story and Lahr decisions were valid prece- 
dents, though the important, definite element of a 
covenant, whith was present, and proved so potent 
as a creator of “ property ” in each of the two earlier 
cases, was lacking in the history of the Bank’s title. 
Plaintiff was lessee of- a lot abutting on a street of 
the city of New York known as College place, over 
which defendant’s road had been constructed,— the 
uniform, steel viaduct,— plaintiff's lessor (owner of 





common passage of, and public streets and ways for, 
the inhabitants of the said city of New York, and all 
others passing and returning through or by the same, 


|in like manner as the other public streets of the said 


city now are or lawfully ought to be.” The city of 
New York accepted the conveyance. The General 
Term of the New York City Superior Court af- 
firmed a judgment which plaintiff had recovered on 
the trial, saying: “The easement in question has 
its origin in a cession, by the Trinity Church Corpo- 
ration, of the streets named, to the city of New York, 
for street purposes. In this respect, the case at bar 
is identical with the case of Glover v. Manhattan R. 
Co. (51 N. Y. Superior, 1); N. Y. Nat. Ex. Bank v. 
Met. El. R. Co. (53 N. Y. Superior, 511, 512; affi'd 
108 N. Y. 660, Feb., 1889).” In the Glover case, so 
referred to (ubi supra), the General Term had af- 
firmed a judgment, in plaintiff’s favor, on the opinion 
of the Special Term, in which it had been said: “ The 
fee of Greenwich street, in front of plaintiff’s prop- 
erty, passed to the city of New York by the deed 
from the Church corporation dated 1761, but by the 
conveyance the property conveyed was to be held by 
the city as a public street forever; the city accepted 
the conveyance subject to this condition, and this, 
I think, gave the owner of the adjoining property the 
right and privilege of having the street kept open 
forever as such, and the Court of Appeals, in the 
case of Story v. The N. Y. El. R. R. Co. (90 N. Y. 
145) has decided that such right was ‘an incorporeal 
hereditament. That it became at once appurtenant 
to the lot and formed an integral part of the estate 
in it,’ and constituted a perpetual incumbrance upon 
the land burdened with it. The lot became the dom- 
inant and the open way or street the servient tene- 
ment.” (51 N. Y. Superior, 14.) It thus appears 
that, the “right ” of the bank, as an abutter, to have 
the street kept open forever as such, having been 
shown, the Story doctrine of the origination of a 
species of private (real) property in a public street, 
was applied with all its consequences, although the 
creative covenant, so carefully pointed out by the 
court in the Story case, was absent. The Lahr de- 
cision was not cited, by the Superior Court, in either 
the bank or the Glover case. ‘ 

The “right and privilege of having the street 
kept open forever as such,” thus declared to belong 
to Glover, and to the bank, were evidently conven- 
tional in their origin; and therefore, though there 
was no covenant, and though no contractual element 
is referred to, in either opinion, it is a necessary in- 
ference from the opinions, and the results of the 
decisions, that a contract was impliedly recognized 
as the source of the existence of the street easements. 
It is, therefore, believed to be proper to say that: 


The Bank-contract, 7. e., the contract, the benefit of 


the lot) being Trinity Church Corporation, which, by | which was enjoyed by the New York National Ex- 
a deed dated in 1761, had conveyed the street in| change Bank, as lessee, was the deed of 1761, given 
by the Church, owner and lessor of the lot in ques- 
tion, ceding the street to the city for street purposes, 


question, with others, to the city, “to have and to! 


hold all and singular the said several and respective 
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and accepted by the latter. This executed contract 
being assumed, it, equally with the executory contract 
(covenant) expressed in the deed between the city 
and Story’s predecessor, and equally with the execu- 
tory contract (covenant) implied in the Lahr statute 
plus proceedings thereunder, had, of course, its 


avenue appearing thereon as a street 100 feet wide. 
On July 24, 1827, Poillon conveyed the fee of cer- 
tain streets, including that part of Fourth avenue 
lying in front of the lot in question, to the city, “in 
trust that the same be left open as public streets for 
the use and benefit of the inhabitants of the said city 


obligation. forever,” which deed referred to the proprietary 


The evolutionary progress of remedial justice, ad- | ™@P above mentioned. 

ministered to elevated street railroad abutters,| 1n 1837, the New York legislature enacted an alter- 
soon reached its final stage, namely, February 13. | ation of the map of the city, causing Fourth avenue 
1891, when, in the Kane case (125 N. Y. 164),|t® appear as 140 feet in width, by the addition, 
wherein there was no evidence of any covenant, or | "amely, of a strip twenty feet wide on each side of 
other contract, upon which to erect the superstruc- | the original too feet. In 1850-53, the city of New 
ture of private (real) property in a public street, | York duly condemned these additional strips. 

plaintiff succeeded in securing relief of a like quality | Meanwhile, by deed dated June 31, 1827, Poillon 





’ and quantity to that accorded to Story, Lahr and the | had conveyed land including the southerly fifty feet 


National Bank, the Court of Appeals saying: “ The | five inches on Park avenue by twenty-six feet on 
main question presented on this appeal is difficult of One Hundred and Fifteenth street, of the lot in 
solution. There must be a property right in the question, to one Stout, to whose title Muhlker suc- 
street, to authorize the maintenance of the action. | ceeded ; and said Poillon, by deed dated June 21, 1827, 
The plaintiffs easements, or rights in the nature of had conveyed land including the northerly twenty- 
easements, are not created by grant or covenant. It| Six feet square of the lot in question to one Perry, 
is easier to realize the existence of those rights than to whose title Muhlker also succeeded ; each of which 
to trace their origin. They arise, we think, from the | deeds contained express references to the aforesaid 
situation, the course of legislation, the trust created | PToprietary map, showing Fourth (afterwards Park) 
by the statute, the acting upon the faith of public) avenue as a street 100 feet wide. 

pledges, and upon a contract, between the public and| By a deed dated January, 1832, Poillon purported 
the property owner, implied from all the circum-| to convey to the New York & Harlem Railroad Com- 
stances, that the street shall be kept open as a public | Pany, one of the defendants in Muhlker’s action, a 
street, and shall not be diverted to other and incon-| Strip of land twenty-four feet wide, running along 
sistent uses.” (Id., p. 185.) Earlier in the same| the middle of Fourth avenue, as laid out on the map 
opinion, it had been said: “The defendant is also | of the city of New York, between One Hundred and 
entitled to the further admission that, if the rights | Fifteenth street and One Hundred and Twenty-first 
asserted by the plaintiff in Pearl street conld only | Street; but that deed was only effectual to convey 
be created in the mode prescribed by the common law | whatever right in the avenue the grantor had, after 
for the creation of easements in land, the plaintiff he delivered the deed of July 24, 1827, conveying the 
must fail in his action.” (Id., p. 180.) | bed of the avenue to the city. 

(d) The Muhlker contract. Henry Muhlker’s ac- | At what time 9 steam railroad re iret yosie 
tion affected the lot on the northwest corner of One cructed ing Foust . ee did On. Sger Ge 
Hundred and Fifteenth street and Park avenue, in | Gomer: tn, Dahiiae's: aptiom. bey oven date proved 
the city of New York, having a frontage of seventy- | by defendants was 1872, at which time the road was 
six feet five inches on that avenue and twenty-six |* ourface tend, with tue trecee 
feet on the cross street (One Hundred and Fif-| By laws of New York, 1872, chapter 702, the rail- 
teenth). He acquired his title to the southerly fifty | Toad tracks were increased in number from two to 
feet five inches of the lot fronting on that avenue | four and were laid in a cut or depression bounded 
by a deed from one Verity, dated June 6, 1887, and to | by masonry walls rising three feet above the surface 
the northerly twenty-six feet (square) fronting on | of the avenue, the tracks at the south line of the lot 
the same avenue, by a deed from one Smith, dated | in question being on a level with the surface of the 
June 22, 1888. The further history of his title and | 2Venue, and at the north line five feet six inches 


cause of action is as follows: In 1811, commissioners | 
appointed under a statute of 1807, to lay out streets | 
on the northern part of Manhattan Island, filed a) 


below that surface. This cut was completed and 
trains began to run on it in 1878. 


By act of congress, passed in 1890, the railroad 





map of lands, including the lot in question, showing | bridge over the Harlem river, lying northward from 
Fourth avenue (afterwards Park) as a street 1oo|the lot in question, was required to be elevated as 
feet wide. In 1826, one Poillon, owner of the land| soon as the legislation, necessary to authorize a 
which included the lot in question, and of that part | change in the grade of the approach thereto, could 
of what afterwards became Fourth avenue lying in| be obtained. 

front of that lot, caused a map of his land to be | This legislation of the State of New York was 
made and filed in the New York county register’s | afforded by Laws of 1892, chapter 339, the effect of 
office; whicn proprietary map exhibited Fourth ave-| which was to elevate the four railroad tracks on a 
nue and the intersecting streets as laid out in ac-| steel viaduct thirty-one feet high and fifty-nine feet 
cordance with the first-mentioned official map, Fourth broad, consisting of a solid roadbed, resting on solid, 
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longitudinal girders, supported by three rows of | difference in title-succession gave rise to no distinc- 
columns extending along the avenue. The construc- | tion in principle. 

tion was by the State, the railroad company being! 2. The respective obligatigns of these four con- 
compelled to bear one-half the expense, and required tracts, and the time when, and the means whereby, 
on completion, to transfer its traffic to the new/| such obligations were severally “constituted.” 
structure. The surface of the avenue was restored| It has been seen that “the obligation of a contract 
to its normal condition, except as to the presence of does not inhere and subsist in the contract itself, 
the supporting columns resting on pedestals em-| proprio vigore, but in the law applicable to the con- 
bedded therein. The operation of trains was trans- tract.” There is always, of necessity, some law ap- 
ferred to this viaduct February 16, 1897, about 500/| plicable to a contract at the time when such contract 
trains running over it daily, some at a speed of|is made. A possible way of describing the obliga- 
twenty-five miles per hour. The statute of 1892) tion, common to all four of the contracts, which have 
concededly made no provision for any compensation | been above sought, and perhaps found, is, that such 
for any private property to be taken (only real| 
property could be taken in invitum, for a railroad) | 
in the execution of its scheme. 


obligation was the law imposing, on the owner of the 


keeping it open as a public street, for the benefit of 
From the foregoing data, the contract, if any, to the | the abutter, as distinguished from the public. This, 
benefit of which Muhlker succeeded, in respect of his| it is submitted, is all there was of the obligation of 
lot, is to be discovered and identified in its source and | Story’s contract when it was made (1773) ; all there 
its contents. Aid, in so doing, is derived from two| was of the obligation of Lahr’s contract when it was 
passages in the prevailing opinion of the United| made (say in 1813); all there was of the obligation 
States court. In one, it is said: “ The case is, there-| of the bank’s contract when it was made (1761), and 
fore, presented to us, as to the effect of the deed of| all there was of the obligation of Muhlker’s contract 
Poillon to the plaintiff and to the city as constituting | when it was made (1827). 
a contract.” The other passage (which alludes to| The existence of an obligation (which is implied in 
the Lahr case) is: “And rights of abutting owners | the existence of a contract) involves the possibility of 
were held to rest in contract constituted by the con-|the eventuation of a cause of action; for there is 
ditions upon which the city received the property.” | always a legal remedy for a breach of the obligation 
The intimations here are, and it will be assumed, that | of a contract, available when the contract is made. 
Muhlker’s contract is discernible in the delivery and| Ubi jus, ibi remedium. It is supposed to be clear 
acceptance by the city of the above-mentioned deed | that, at the several times when these four contracts 
of the bed of the avenue, delivered July 24, 1827,| were made, the legal remedy for the enforcement of 
coupled with the circumstance that Muhlker traced| such cause of action, in case the street should not 
the title to his lot back to the same grantor, Poillon,| be left or kept open, as such, was an action against 
who conveyed the avenue to the city. By said deed|the contracting obligor or his.or its successor in 
of July 24, 1827, the bed of Fourth (Park) avenue, |title to the street, to recover damages for the breach 
in front of the lot in question, with the beds of other|of the contract, or to secure an injunction to pre- 
streets, was ceded “in trust that the same be left| vent a breach threatened or the continuance of a 
open as public streets for the use and benefit of the| breach accomplished. The assertion is ventured that, 
inhabitants of the said city forever.” Each of the| up to the time of the Story decision, such a cause of 
two deeds above mentioned from Poillon to Muhl-| action was ranged, in legal classification, in the cat- 
ker’s predecessors in title, referring to the grantor’s|egory of personal property. It is further to be noted 
proprietary map, which showed Fourth (Park) ave-| that no such remedy would be available as against a 
nue as a street whereon the property conveyed abut-| sovereign State, which cannot be sued by an indi- 
ted, the transaction was one of the simple and| vidual, in invitum. 
familiar instances of a private right to the benefit} Can it be denied that, in the measurably compli- 
of a public street, arising from a dedication by the} cated legal concepts to the contemplation of which 
owner of land of a street to the public; the making| the discussion has led, there is necessitated a conclu- 
and filing of a map showing the street, and conveying | sion that an additional obligation, of a contract, may 
lots abutting on the street by deeds referring to the| be “constituted” (viz.: by the law) after the con- 
map. tract is made? It is believed not. The authority 
This contract, which is now assumed to have been| for such a conclusion is found in the prevailing 
identified, and to the benefit of which Muhlker suc-| opinion. “ When there is a diversity of State deci- 
ceeded, bears, certainly, a much closer resemblance to | sions, the first in time may constitute the obligation 
what has been referred to as the bank contract than| of the contract, and the measure of rights under it.” 
it does to either that of Story or that of Lahr. In| This judicial observation was a reference to the 
the bank case, it is true, the grantor (dedicator) of|Story and Lahr decisions, in the State court, as 
the street still remained, when the bank sued, owner | antedating that in the Muhlker action; the bank de- 
of the lot concerned, and the bank was its lessee; so| cision, apparently, not having attracted attention. 
that there were not successive owners of the fee of} Therefore, the Story decision, of 1882, constituted 
the lot, subsequently to the cession or dedication of| the obligation (which was the only one of possible 
the street. as there were in Muhlker’s case. But this value to Story in his action) of the contract (cov- 








sireet, for the time being, the necessity of leaving or , 








ee oe all ieee ee a a a a, a! a 


THE ALBANY LAW JOURNAL. 327 








enant) made between the city and Story’s predeces- | dispensation with the necessity of a covenant. But 
sor, in 1773; the Lahr decision, of 1887, constituted | the last-named precedent was not referred to in the 
the obligation (which was the only one of possible | prevailing opinion, which observes: “The Lahr case 
value to Lahr, in any event) of the contract (cov-| was decided in 1887. The plaintiff in the case at bar 
enant) thade between the State and Lahr’s prede-| acquired title to his property in 1888. The first of 


cessor, say in 1813; the bank decision, of 1888, con- 
stituted the obligation (which was the only one of 
possible value to the bank, in its action) of the con- 
tract (no covenant) made, between the city and the 
bank’s lessor, in 1761; and Muhlker’s predicament 
being considered in consimili casu with Story’s and 
Lahr’s —the Story and Lahr decisions, made before 
Muhlker bought, constituted the obligation of the 


the elevated railroad cases was the Story case, de- 
cided in 1882.” 

This view of the modus and medium of constituting 
the obligation of these contracts is believed to be in 
accord with the opinions of all the courts concerned: 

“ Now the elevated roads take no land from the 
abutter. They stand wholly on land owned by the 
municipality, and no consequential damages, flowing 





contract (no covenant) consisting of (a) the delivery | from the lawful corporate user, could be recovered, 
and acceptance of the deed from Poillon to the city, but for the fact that some of them, though net all of 
in 1827, of the fee of the street, coupled with (b) the| them, have been by the Story case transformed from 
filing of a map, and (c) the conveyance of the land; consequential injuries into invasions of property 
of the lot in question to Stout and Perry, in the | rights. To the extent of that transformation the 
same year. | rule of damages must feel the effects of the change, 

If the objection should be taken to this doctrine of | but beyond that the further consequential injuries 
the constituting of an obligation of a contract, in| have not lost or changed their character, and to al- 
favor of one party, after the contract is made, that | low them as elements of compensation is to transform 
thereby the obligation of the contract would be im-| them also into invasions of property, and add a new 
paired, so far as the other party thereto is concerned, | brood of easements to those already awarded to the 
namely, by increasing the burden of the latter, the| abutters, instead of leaving them where the Story 
answer is believed to be: Ist, the law constituting the case left them, the mere incidents of a lawful use.” 
obligation, in this case, was made by the courts, and! (Am. Bank Note Co. v. N. Y. El. R. R. Co., 129 





no constitutional provision prohibits them from im- 
pairing obligations; 2d, Muhlker was not suing the 
city of New York, which city therefore was not in 


any danger of being mulcted, either within or beyond | 


the extent of its obligation. 

So, one hundred and nine years (1882) after the 
Story contract was made (1773), seventy-four years 
(1887) after the Lahr contract was made (1813), 
one hundred and twenty-seven years (1888) after the 
national bank contract was made (1761) and fifty- 
five or sixty years (1882, 1887) after the Muhlker 
contract was made (1827), respectively, the obliga- 
tions of those several contracts — each, in substance, 
to leave or keep the public street open, as such — 
were “constituted,” in this: the obligation become 
creative of private (real) property in a public street 
(such obligation assuming, for this purpose, a private 
phase in the case of Lahr, whose predecessor became, 
in 1887, a private cestui of a statute-trust created, in 
1813, for the public)— this was its substance: and 
the presence and use of a steel railroad viaduct over 
the street, became (1) a negation of street openness, 
and, therefore (2), a taking of private property in 
invitum — those were its indispensable incidents. 

The obligation of the contract made with Muhl- 
ker’s predecessor, in 1827, was constituted by the 
law (of judicial decision) as it stood when he took 
title to his lot. When he acquired the southerly fifty 
feet five inches of that lot (June, 1887), the Story 
and Lahr decisions were the law. (1882, 1887.) 
When he acquired the remaining twenty-six feet 
square the National Bank decision had been made, 
and, presumably, at least in respect to that frontage, 
he was entitled to the relaxation in the law made by 
that decision in favor of abutters, consisting of a 


|N. Y. 271 [1801].) 

“The plaintiffs own no land in the street. The 
ownership of the land is bounded by the exterior 
lines of the street itself. Hence when, under legisla- 
tive and municipal authority, the railroad structure 
was built, it was supposed by many there was no 
liability to abutting owners because no land of 
theirs was taken and any damage they sustained was 
indirect only and damnum absque injuria. When the 
courts acquired possession of the question and it was 
seen that abutting land which before the erection of 
the road was worth, for instance, $10,000, might be 
reduced to a half or a quarter of that sum in value, 
lor even rendered practically worthless by reason of 
the building of the road it became necessary to ascer- 
tain if there were not some principle of law which 
could be resorted to in order to render those who 
wrought such damage liable for their work. It has 
now been decided that, although the land itself was 
not taken, yet the abutting owner, by reason of his 
situation, has a kind of property in the public street 
for the purpose of giving to such land facilities of 
light, of air and of access from such street. These 
rights of obtaining facilities of light, etc, were 
called easements, and were held to be appurtenant to 
the land which fronted on the public street. These 
easements were decided to be property and were 
protected by the Constitution from being taken with- 
out just compensation. It was held that the defend- 
ants, by the erection of their structure and the oper- 
ation of their trains, interfered with the beneficial 
enjoyment of these easements by the adjacent land 
owner, and in law took a portion of them. By this 
mode of reasoning, the whole damage done to the 
adjacent owner as consequential only (because none 
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of his property was taken), and therefore not col- 


lectible from the defendants, was overcome. The 
interference with these easements became a taking of 
them pro tanto, and their value was to be paid for, 
and in addition the damage done the remaining and 
adjoining land by reason of the taking was also to be 
paid for, and this damage was in reality the one great 
injury which owners sustained from the building and 
operation of the defendant’s road. For the purpose 
of permitting such a recovery, the taking of property 
had to be shown.” (Bohm vy. Met. El. R. Co., 129 
N. Y. 587 [1892].) 

To this may be added the following: 

“ The characterization of these street rights as ease- 





ker of property without due process of law — for, in 
the contract-clause of the Constitution, the federal 
court would find the source of its jurisdiction to en- 
tertain the appeal, and the ground for the reversal 
which it has accorded to the appellant. ° 

In order to determine in what manner the latest 
inquiry ought to be answered, a portion of the 
“ground of decision” will be again quoted from the 
prevailing opinion: 





“When the plaintiff acquired his title, those cases 
| were the law of New York, and assured to him that 
| his easements of light and air were secured by con- 
| tract and could not be taken from him without pay- 


ment of compensation. * * * The power of the 


ments, and implying that they are governed by the| courts of New York to declare rules of property, or 
rules and are subject to the limitations of common-| change or modify their decisions * * * cannot 
law easements tends to obscure the rights of abutting \be exercised to take away rights which have been 
owners on the one hand and of the corporation on) acquired by contract and have come under the pro- 
the other. They may be easements in the sense that | tection of the Constitution of the United States. 
the owner of land has an easement for lateral sup-|* * * When there is a diversity of State decisions 


port in adjacent land, or that the owner of land bor-| the first in time may constitute the obligation of the 


dering on navigable waters having certain private 
rights to the shore is sometimes said to have an 
easement, but in neither case are the rights common- 
law easements. There is no dominant nor servient 
estate, and the rules applicable to easements have 
not generally been applied to such rights.” (Stevens 
v. N. Y. El. R. R. Co., 130 N. Y. 95 [1891].) 

“When there is a diversity of State decisions, the 
first in time may constitute the obligation of the 
contract.” ( Muhlker, Prevail. Fed. Opin.) 

“The plaintiff's rights, whether expressed in 
terms of property or of contract, are all a construc- 
tion of the courts. * * * They were never 
granted to him or his predecessors in express words, 
or, probably, by any conscious implication.” (Id., 
Dissent. Opin.) 


These separate, harmonious expositions of a theory 
of the Constitution of the obligation of a contract, 
some emanating from the highest State court, and the 
others found in the prevailing and in the dissenting 
opinion, respectively, of the United States Supreme 
Court, are necessarily conclusive. 


3. The means whereby the obligation of (what 
will now be called) the Muhlker contract — meaning 
that made by and through the Poillon transactions of 
1826, 1827 — was (attempted to be) impaired by the 
State, next demand attention. 

The Muhlker contract was the only one of the four 


| Contract, and the measure of rights under it.” 


Applied to the facts‘of Muhlker’s case, these judi- 

| cial declarations may be deemed to involve, or imply, 
|the following legal proposition: Under the Poillon 
contract (of 1826, 1827), Muhlker, when he bought 
(1887, 1888), acquired by the law (the Story and 
Lahr decisions of 1882-1887), the benefit of the obli- 
gation of that contract, which, in one phase, may be 
described as a “right” to have a railroad viaduct 
kept out of Park avenue. 

So far it is plain sailing under section 10 of article 

1 of the United States Constitution. But a puzzle. 
is encountered, upon realizing that there is a neces- 
sity to continue with an inference that this “ right” 
| was “taken away ” (obligation of contract impaired) 
, by the Muhlker decision, made by the State court in 
| 1903. For, obligation of contract can only be im- 
| paired by a State Constitution or statute (see supra), 
| and it cannot have been the intention to overrule that 
established doctrine. In this dilemma, turning back 
to the early part of the prevailing opinion the fol- 
lowing passage is found: “The case is, therefore, 
presented to us as to the effect of the deed of Poillon 
to the plaintiff and to the city, as constituting a con- 
tract, and the effect of the act of 1892 as an impair- 
ment of that contract, or as taking plaintiff's prop- 
erty without due process of law.” 


| Here the requisite legislation is pointed out, and, 





contracts heretofore considered, the obligation of | though the statute is nowhere in the opinion declared 
which was (attempted to be) impaired, as has been! void, and is not mentioned in the “ ground of deci- 
seen. If, now, the obligation of that contract was| sion,” it may be permitted to infer that this statute 
impaired, or attempted to be impaired, the only way | was deemed to effect “an impairment ” of the obliga- 
in which this could possibly have occurred was by | tion of the Poillon contract; so that, in some way, 
the enactment of New York Laws 1892, chapter 339.| impairment of contract-obligation may have entered 
Is it the theory of the prevailing opinion that that | into the theory of the opinion. 
statute impaired the obligation of the Muhlker con-| Another theory of this opinion, however, insists 
tract? If this question ought to be answered in the | upon presenting its claim to entertainment. The dec- 


affirmative, it would be needless to search that opin-|larations that plaintiff’s “easements of light and air 
ion for evidences of a theory that the State had vio-|* * * could not be taken from him without pay- 
lated the Fourteenth Amendment — deprived Muhl-' ment of compensation,” and that “the permission or 
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command of the State can give no power to invade | ing property, to an immutability of State ju- 
private rights, even for a public purpose, without| dicial decision, where the value of his acquired 
payment of compensation,” together with the refer-| property would be depreciated by an overruling of 
ence to “ taking plaintiff’s property without due pro-|such decision—a view apparently in accord with 
cess of law,” furnish unmistakable indications of the | judicial expressions contained in the dissenting 
recognition of the Fourteenth Amendment, as lying at | opinion. 
the foundation of the decision. June 8, 1905. T. F. C. DEMAREST. 
The case was probably decided on two grounds. 
A suggestion as to the relation which those 
grounds sustain to each other, will be ventured, not JUSTIFIABLE RESCISSION 
without an appreciation of the difficulty of the at- | f 
tempt, and of the danger of unwittingly falling into | The little court room at Barry’s corner was 
error in making it. crowded to the doors with village folks, and one and 
all eagerly awaited the calling of the court calendar. 
The case of Hannah Donovan vs. Timothy 


whereof Muhlker, on buying, became entitled, on | McCarthy — called, and both sides anawered 
long-established principles, such benefit being —to|. Ready.” Lawyer - O'Rourke read the plead- 
have Park avenue left open as a public street, as | 8S proved the promise to marry, and told the 
specified in the Poillon-city trust deed; the Story and court in a simple way of the heartlessness of the 
Lahr decisions constituted the (an) obligation of this defendant. Sate 

contract, they establishing as the law, that the rail- Hannah Donovan, the plaintiff, upon cross- 
road viaduct did not leave the avenue open, as re- rere by ray Barney Gilligan for the 
quired; the act of 1892, in providing for the viaduct, | defense, admitted that she desired and insisted that 
and thus for partly closing the avenue, impaired that | her three (3) maiden Me ae show id reside with hee 
obligation, and so was void; and plaintiff was entitled | after marriage, to which proposition the defendant 


to recover against defendants as trespassers. (See ee "tite ax — pr an es 
U. S. Const., art. 1, sec. 10.) -_ . oe ee 


= Judge Houlihan without argument, as the facts 
(B) The Story and Lahr decisions, by reasonably were admitted.) 

liberal inference, established, as the law, when Muhl-|  « The plaintiff in this action,” began Judge Houli- 
ker bought —that certain abutters (in like plight han, “admits to an age iv thirty-five (35) years, 
with Muhlker) had, and therefore that Muhlker, | 314 is clearly at the harvest pariod in love. She is 
should he buy, would have, private Property (ease- just hangin’ on to the gutter iv the house iv love, 
ments) in Park avenue, and that the railroad viaduct |. the boy she scorned at twenty-two she will 
and its operation (undistinguishable, in their effects, hould in a vise at thirty-eight, should he happen 
from the street railroad viaduct) took such property ; | ,,, put in an appearance. After thirty there is a 
the act of 1892, in providing for such taking, without! oq jantern on love’s thrack, an’ at thirty-five it is 
providing for compensation, was void as against 


— “ : : thrack thirteen an’ a washout. Some fellers’ hearts 
Muhlker, asgdepriving him of his property without | are like doughtnuts; when Cupid slings his darts 
due process of law; and plaintiff was entitled to re- 


2 they go through the hole an’ don’t find any resting 
cover against defendants as trespassers. (See U. S-| place. There are two fellers you can’t bate mak- 
Const., XIV amendment.) ing love an’ winning hearts: it is the lad who car- 

Each of these two latest analyses, which severally | ried her slate to school an’ the star boarder or 
submit different but not inconsistent theories of the| lodger who pays his way in advance. They are 
tenor of the prevailing opinion, is vitally dependent | professionals at winning hearts; all the rest iv us 
on holding to a phase of the Story and Lahr deci-| are novices. Wimmin can get around a man like 
sions, as a step towards the conclusion that the); a cooper round a barrel; they pretind to give a man 
United States Constitution has been infringed. | his own way just to pacify him, but in reality he is 

Unless the peculiar tenet that a railroad viaduct | in the same condition as a tethered animal; he occa- 
over and along a street negatived the latter’s being) sionally gits to the ind iv his tether, but the 
kept open as a public street, had been adhered to, a| wimmin retain complete conthrol iv all his actions 
contract-obligation would not have been found to be unbeknownst to himself. If a man gets a good wife, 
impaired, as per “(A).” | he is as happy as the day whin Santa Claus filled 

Unless the peculiar tenets of the creating of private | his first Christmas stocking, but if he gits a poor 
property in a street, and of the taking of that prop-| one, his lost happiness is as aisy to regain as the 
erty by such a viaduct, had been adhered to, a| passage to the North Pole. Wimmin are like a 
deprivation of property without due process of law| music box wid some iv the teeth missing; they 
would not have been found, as per “(B).” |have a beautiful disposition until adversity over- 

Hence, the essential and ultimate foundation of| takes them, an’ in this way they are like the music 
the recent interesting and important decision of the! which is perfectly lovely until it comes to the miss- 
United States Supreme Court (Muhlker case) | ing teeth, an’ thin there is discord and lack iv 
appears to be—a vested right, in one acquir-' harmony. 


—_——_>————_ 








(A) The Poillon transactions, of 1826, 1827, orig- 
inated a contract, to the benefit of the obligation 
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Laundries and delicatessen stores are to blame 
for the increase iv old bachelors; the wimmin 
dodge the washing an’ that manes an extra hun- 
dred dollars’ expinse a year, or the equivalent iv 
four months’ rint, an’ they are beginning to dodge 
the cooking an’ a twintieth cintury groom wakes 
up an’ finds himself widout a laundry or a larder 
at home, an’ fer all intints and purposes he might 
as well be wedded to a Chinese laundry or a frank- 
furt establishment. 

Now, ivery man knows that where three ould 
maids are to live under the one roof there’s bound 
to be throuble; they would be chattering like mag- 
pies all the day long, an’ poor Tim would evintually 
have to ind his days in an asylum. Hannah en- 
countered a legal Norman’s Woe whin she put con- 
ditions on a contract which was otherwise absolute; 
she should have performed her part iv the con- 
thract an’ thin had her sisters come to live wid 
her afterwards, but not doing so, I must find that 
she did not offer her heart in fee-simple to Tim, 
but gave him a contingent remainder, an’ my finding 
must be that there was no mating iv minds, an’ 
there must be judgmint fer the defendant.” 

JosepH M. Suttivan, LL.B. 

Of the Suffolk (Mass.) Bar. 
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EXPERT TESTIMONY FROM THE STAND- 
POINT OF THE WITNESS. 





By Atsert S. Ossorn. 





In considering any proposed reforms in the use 
of expert testimony the fact should be kept in mind 
that such.testimony is used in courts of law for two 
distinct purposes, to show the truth and to conceal 
the truth. This condition naturally calls for im- 
provement in the manner of using such evidence, 
and numerous reforms have been proposed. Some of 
these proposed improvements have been wholly im- 
practical, some have been clearly unconstitutional, 
while others have been simply hysterical. No im- 
provement is likely to result except from a calm, judi- 
cial examination of the question from all standpoints, 
and one of these points of view is that of the wit- 
ness. In many if not in most of these proposed 
reforms the witness himself is not considered in any 
way. He deserves a word at least. 

It is quite natural that competent expert witnesses 
who are able to testify to the truth, and only the 
truth, should feel that the great reform needed is 
the adoption or the perfecting of procedure that will 
make it easier for honest and competent men to assist 
in showing the facts in a court of law and more 
difficult and embarrassing for liars and incompetents 
to assist in concealing and distorting the truth. 
Some reformers attempt to bring about improve- 
ment, not by improving the method, but by wholesale 
denunciation of both classes of witnesses, good and 
bad. Nothing but harm comes from such a practice, 
and it is particularly unfortunate when harsh and 





indiscriminate criticism finds its way into judicial 
opinions, the effect of which certainly has a tendency 
to keep decent and self-respecting men out of courts 
of law as witnesses. 

Unfortunately in the present state of human na- 
ture, witnesses, expert or otherwise, can be obtained 
for almost any purpose. If in a legal contention it 
should be necessary for one party to prove that the 
moon is made of green cheese it is not impossible 
that an industrious attorney — especially counsel for 
the defendant —could find a man who would come 
forward and swear that he kept the cows. It is a 
comforting thought, however, that not many verdicts 
are based on perjured testimony of any class. Truth 
and falsehood, in a measure at least, proclaim them- 
selves; bad witnesses cannot get away from their 
records and their personality, and, fortunately, there 
is a more or less acute human instinct that distin- 
guishes the true from the false. Courts should at- 
tempt in every way to assist this instinct. 

No phase of expert testimony has been more mis- 
understood, misrepresented and abused than testi- 
mony regarding handwriting and the numerous 
questions arising in relation to disputed documents. 
Unfortunately such criticism in many cases is en- 
tirely justified, but in other cases rank injustice is 
done to honest witnesses by generalizing on the 
subject. 

The weakness of a large mass of handwriting testi- 
mony is due to the legal presumption that practically 
everyone connected with a bank, from the president 
down, is legally qualified as an expert, and almost 
any clerk, bookkeeper or copyist, who is not actually 
illiterate, is also eligible and may pose in such capac- 
ity. Is it to be wondered at that such witnesses often 
disagree with each other or with really competent 
specialists on a question of disputed writing? It is 
well known that such witnesses in many if not in 
most cases are not experts, and, to thef® credit, do 
not claim to be, but the law may put that stamp upon 
them. There are close questions on all subjects — 
even including the law — upon which there may be 
legitimate differences of opinion by entirely competent 
men, but most questions of fact in a legal contention 
regarding a disputed document are not of this class. 

The usual practice in the preparation of a case 
involving a questioned writing is easily described. 
In a large majority of such inquiries the facts are 
clearly in favor of one of the parties. The attorney 
on the right side seeks out and presents his case to 
those really expert specialists who are known to be 
competent and honest, and as his contention is in har- 
mony with the facts, such witnesses are secured. 
Does the opposing party abandon the case when he 
cannot get the best witnesses? Not by any means, 
but promptly proceeds to get what he can, which 
may be the worst. Those witnesses are industriously 


sought out whose opinions are favorable, and often 
they are those who through incompetency may easily 
be mistaken, or those witnesses are deliberately 
sought for whose services are known to be available 
on any case, and then both sides prepare for trial, one 
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side endeavoring to show the truth, the other at-| sider it. If he gives reasons for his opinion, then 
tempting to distort or hide the fact and thus defeat} it is the duty of the court to examine into and 
the ends of justice. The case is taken into court| analyze those reasons and determine the correctness 
and presented to a jury, and if the expert testimony, | or incorrectness of the opinion and not simply con- 
given it may be by an equal number of witnesses, is at| sider the conclusion of the witness alone.” (Matter 
the end summed up by “counting the witnesses,” as| of Burtis, 43 Miscel. Reports.) 
unfortunately is sometimes done, such procedure cer- 
tainly does not tend to promote the ends of justice. 
The testimony of a competent handwriting expert 
witness in a good case — which is simply an argu- 
ment under oath; that is an opinion with reasons — 
cannot be nullified and made ineffective by liars and 
incompetents if the matter is considered and pre- 
sented to a jury in‘the clear, judicial manner shown 
in the opinion quoted below. Such a sane, common- 
sense discussion of this important question should) No one knows better than qualified witnesses that 
form a part of an important decision on this ques- expert testimony that is merely a statement of an 


tion by the highest court of every State. This opin-| opinion may be of but little value and often is hardly 
ion says: 


When a question of this character is considered 
and discussed in this sensible manner and thus pre- 
sented to an intelligent jury, and the party in the 
right has prepared his case in the proper manner, 
justice will be done in a very large majority of cases, 
no matter how many mistaken or corrupt witnesses 
have sworn on the wrong side. As is said, “the 
nature or character of the testimony given” is the 
important thing. 





| worth the time it consumes in a court of law. Just 
“Much has been said and written concerning the|in proportion as such testimony is clear and logical 
value of expert evidence, and there is a disposition | and of a nature that permits it to be illustrated in a 
to belittle the utility of evidence of this character.|tangible manner, it becomes valuable. A mere 
Of course in cases where the handwriting or signa-| opinion almost any one may be able to give, but an 
ture of a person, since deceased, is attacked as a for-| opinion’ based on knowledge, logically presented and 
gery, the party defending it is apt to ridicule the | adequately illustrated will not only bear the fierce 
value of expert evidence, because, almost invariably, | light that beats upon the witness stand, but will be 
evidence of this character is the only kind available | clarified and strengthened the more it is attacked. 
to the party attacking the signature. He often has! The proper marshaling of the facts in such a case 
no other means at hand to show the court or jury | is the important thing, a case always being in danger 
that the signature may be or is a forgery; while, on| if an attorney is trying by the aid of witnesses to get 
the other hand, the party defending the signature | before a jury that which he himself does not clearly 
usually has the aid of one or more witnesses to tes- ‘understand. Such a lawyer will often prejudice his 
tify to the fact of the signing, etc. cause in the mind of the court, embarrass his own 
“Tf the court were to adopt the view that expert! witnesses, confuse the jury and lose his case be- 
evidence is of little value and disregard it, the party | cause he proves too little, or, what may be far worse. 
attacking the signature ordinarily would have but lit- attempts to prove too much. The successful lawyer 
tle chance of success, and it would create unlimited! is he who not only knows the law but knows the 
opportunities for designing persons to forge the name _| facts, and when he is able to quote the first and prove 
of deceased persons to important documents and the second he is ready for trial. A jury instinctively 
then swear it through. The court or jury should not distrusts a lawyer who does not seem to clearly un- 
ignore this class of evidence, but should examine it) derstand the facts of his own case. 
as carefully as any other in the case, as it may be by, There is much discussion of the “ disagreement ” of 
that evidence the court’is able to reach a satisfactory | expert witnesses that does not seem to consider that 
conclusion. one side is in the right. What the competent witness 
“Tt is urged that we find as many agent testifying | who attempts to tell the truth objects to in criticisms 
upon one side as upon the other. That may be true, of experts or expert testimony is generalizing that is 
and it is also true that we will find as many lay | made to apply to a specific case where it really does 
witnesses upon each side in litigated cases giving, not apply. It is like generalizing on any question. 
different versions concerning a fact or circumstance | The man who agrees with the much criticised Roy- 
But this does not signify that the evidence of those | croft sage when he says that lawyers have two objects 
witnesses must be disregarded because they disagree. in life, grand larceny and petty larceny, is one who 
Nor is it important specially which side has .the| takes it for granted that a man steals when he has 
greater number of expert or lay witnesses sworn in| an opportunity, and the man who says that there are 
his behalf. It is the nature or character of the testi-; no honest witnesses who are paid to investigate a 
mony given by the witness which is important. Inj question, prepare proper illustrations and testify in 
the case of expert witnesses their opinions are valu-| court, is of the same pessimistic class. There still 
able only in so far as they point out satisfactory | are honest lawyers and honest specialists who testify 
reasons for the ultimate conclusion of the witness. | in court, and what they object to, lawyers as well 
If the witness simply testifies that he believes the | as specialists, is that procedure, that prejudice, and 
signature genuine or not genuine, as the case may| that lack of information that does not attempt to 
be, and gives no reason for reaching his conclusion | discriminate, but puts all in one class. There are cer- 
his opinion is valueless and.the court will not con-' tain lawyers who themselves live in glass houses, 
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who insult competent and honest experts whenever 
they refer to the subject of expert testimony. This 
practice certainly does not tend to improvement and 
should not be followed by those whose words are 
quoted. 

The qualified witness also objects to the common 
erroneous assumption that all expert testimony is 
merely opinion testimony, and therefore all of one 
class. In a brief article on this subject, Mr. James 
W. Osborne, former assistant district attorney of 
New York, who has had the most extended experi- 
ence in cases involving all classes of expert testimony, 
makes clear the distinction between expert testimony 
that is merely the statement of an opinion and that 
which can be seen, examined and weighed by a jury. 
He says: 


“Considerable misapprehension exists in the com- 
munity respecting the value of expert testimony in 
handwriting cases. As is well known, an expert is a 
person who has made a special study of a particular 
subject and is supposed to be better informed about 
it than an ordinary individual. 

“Most experts testify not only to their opinions 
but also as to the facts upon which they base their 
opinions, and the jury must rely not only upon the 
credibility of the expert as to the facts which he has 
discovered but also upon his scientific knowledge as 
to the opinion; as, for instance, a chemist is called 
by the prosecution in a poison case; he tells the 
jury of the facts that he has observed in making his 
analysis and his opinion that he has discovered 
poison, if that be his opinion. A doctor who has 
attended a patient is called and testifies not only 
to his-opinion respecting the disease, but also gives 
the symptoms and facts upon which he relies. 

“In these cases the experts are not only the 
sources of opinion but also of the facts. 

“There are two elements of fallibility. The ex- 
pert may not correctly relate the facts and he may 
color them so as to have them conform to his 
opinion. Likewise, his opinion may not be correct. 
An expert in handwriting, however, does not testify 
at all to the facts. They are before the jury in the 
form of writings, and he must point out to the jury 
the reasons why he has an opinion, and in such cases 
the jurors are perfectly able, after the characteristics 
are pointed out to them, to determine the value of 
the expert’s opinion. The expert in handwriting is 
the only expert who does not testify (I am not here 
speaking of hypothetical questions), both as to the 
facts and as to his opinions. No other expert can 
be subjected to such sharp and telling cross- 
examination. 

_“ Experience teaches that juries pay little or no 
attention to the mere opinion of experts in hand- 
writing, but they rely upon their own opinions, 
formed by studying the characteristics pointed out to 
them by the expert or observed by themselves. In 
other cases, such as that of the chemist or doctor,*the 
jury, must rely wholly upon the naked opinion of 
the doctor or chemist.”— New York Herald, Febru- 
ary 16, I19o!. 





This important distinction between mere opinion 
evidence and that expert evidence of a rational char- 
acter that can be understood and weighed by court 
and jury, may be entirely extinguished if rules of 
evidence are so construed that the witness is so re- 
stricted in testifying that full and clear reasons can- 
not be given for the opinion advanced. Such a con- 
struction of the rules of evidence is clearly in favor 
of the side endeavoring to conceal or distort the truth 
and naturally is objected to by the competent wit- 
ness. The testimony of a competent and honest wit- 
ness so restricted may be successfully counteracted 
and nullified by incompetent, opposing witnesses who 
give practically bare opinions with no reasons 
therefor. 

Another thing that competent witnesses ask is that 
certain incorrect, exaggerated and prejudiced state- 
merits in certain old decisions, continually quoted in 
legal arguments, be disavowed and set aside in mod- 
ern, enlightened discussions of these subjects. There 
are certain old opinions that are dragged through the 
law books year after year that are the desperate hope 
of desperate cases and are constantly used to attack, 
belittle and make ineffective the forceful testimony of 
honest and competent men in good cases. These old 
decisions serve as havens of rest for those too indif- 
ferent or too prejudiced to really investigate the 
merits of a question and are the bulwarks behind 
which palpable guilt and flagrant wrong often are 
safe. An unwise statute can be repealed and that is 
the end of it, but a bad decision, once it gets into 
the books, may muddy the stream of justice for 
years. Often couched in florid rhetoric and made 
up it may be in part of prejudice, half knowledge and 
personal antipathy, such an opinion is a practical tool 
in the hands of one who seeks to defeat justice. 
Hundreds of guilty forgers have got aid and comfort, 
and many hundreds of bold schemes have been ad- 
vanced by two well-know will-contest decisions, one 
in Michigan and one in New York. 

Now, what can. be done to improve the conditions 
and make expert testimony more effective in courts 
of law? Something certainly. Let the court par- 
ticipate in‘the preliminary examination of the expert 
witness, especially in that portion relating to quali- 
fications, and then let the case finally be presented to 
the jury in the spirit indicated in the two discussions 
of the subject quoted above, and the jury will not 
often be deceived and helpless if the facts of the case 
have been presented as they should be, even if there is 
a conflict of testimony, as there is sure to be in any 
important case. There is a conflict of testimony of 
some sort in every case. 

The prime requirement in any reform is that pro- 
cedure that will assist in every way possible in separ- 
ating the true from the false, the competent from 
the incompetent. It is impracticable to brand liars 


and incompetents, or keep them out of court rooms, 
but it would be possible to protect competent men 
and recognize in an official way those witnesses who 
are worthy and qualified to be heard on a subject 
requiring expert testimony, those, in short, who really 
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are experts. This is a reform that is practical, con- 
stitutional and would undoubtedly be effective, and 
could be put into immediate use. The problem has 
been solved in England in this practical manner by 
the selection of certain men or a certain man of 
proved efficiency to act for the state in all such in- 
quiries. This practice does not exclude other wit- 
nesses, and “the man who kept the cows” may still 
come forward and swear that black is white, and, 
therefore, this procedure would not take away the 
right under the Constitution that an accused man has 
of calling his own witnesses. Such an official desig- 
nation of really expert witnesses would at once cor- 
rect many of the faults and abuses of this phase of 
legal procedure and would still permit the fullest 
cross-examination on the question involved. No pro- 
cedure should be adopted that directly or indirectly 
limits proper cross-examination. 

This official recognition would assist in classifying | 
witnesses as to their competency, it would at least 





in a measure relive witnesses of the charge of im- 


denying defendant’s motion for a new trial, entered 
in the same office on the 21st day of June, 1904. 


James D. Bell (James W. Covert with him on the 
brief), for appellant; Henry A. Powell, for respond- 
ent. 


Ricu, J—The main questions presented on this 
appeal by counsel for the appellant have been de- 
cided adversely to their contention by the Court of 
Appeals in Landau v. City of N. Y. (180 N. Y. 48), 
in which it was held that the adoption of a resolution 
by the defendant’s board of aldermen suspending its 
ordinances relating to the discharge of fireworks 
within its limits, so far as they applied to political 
meetings and parades, for a specified time, subject to 
such restrictions and safeguards as the police depart- 
ment might determine as necessary, was tantamount 
to an invitation to, and was in substance and effect 
a license and permit, to those conducting such meet- 
ings and parades, to set off fireworks during and 
within the time specified, and that their act in avail- 


proper bias and partially protect them from insult, | ing themselves of such permission, and proceeding 
and it would enable lawyers in such investigations | thereunder, if found by a jury as matter of fact, to 
before trial, to get at once the best advice and assist- | Constitute a public nuisance, rendered the city liable 


ance available. | 

Appointments or selections under such procedure | 
should be made for a definite time, and with the ut- | 
most care, or present abuses would be intensified and 
perpetuated. Appointing power could be given to the 
higher courts acting as a body, and it would prob-| 
ably be well to require unanimous approval, as it| 
would be better to make no selection than a question- | 
able one. Appointing power in New York State, or | 
other States having a similar judicial system, could 
be very appropriately given to the several Appellate 
Divisions of the Supreme Court. 

Such an official selection of expert witnesses would 
save much time for courts and would certainly pro- 
mote the ends of justice. 


Rocuester, N. Y., October, 1905. 
———_4————_ 
DISCHARGE OF FIREWORKS. 





LiaBILity oF City THAT HAD AUTHORIZED EXHIBITION 
FOR PERSONAL INJURIES INFLICTED BY 
EXPLOSION. 





New York SuprREME Court — APPELLATE Divsion — 
SeconD DEPARTMENT. 





September, 1905. 


Present — Hirschberg, P. J.; Bartlett, Woodward, 
Rich and Miller, JJ. 





ANNIE WALKER, Respondent, v. THE City or NEw 
York, Appellant. 





Appeal by the defendant from a judgment of the 
Supreme Court, entered in the officegof the clerk of 
the county of Kings, on the 20th day of June, 1904, 
in favor of the plaintiff; and also from an order 





for damages to a person injured by a premature ex- 
plosion of such fireworks, by reason of consent having 
been given in advance to the existence of such a 
nuisance in its streets. 

In the case at bar the defendant’s board of alder- 


men, on May 13, 1902, adopted the following 
resolution : 


“ Resolved, That the ordinance relating to the dis- 
charge of fireworks be, and the same is, hereby sus- 
pended, so as to permit a display by the congregation 
of St. Mary’s Powell Street Church, Borough of 
Brooklyn, on the north side of Pacific street, about 
seventy-five feet east of Sackman street, on May 19, 
1902, under the direction of the commissioner of 
police,” which resolution thereafter became operative 
under the provisions of section 40 of the Greater 
New York charter. On the evening of May nineteen 
an acting captain of police, accompanied by fifteen 
policemen, acting under direction of the inspector, 
went to the place where the display of fireworks was 
authorized to take place, and remained there about 
two hours, while the exhibition was in progress. The 
display was upon a vacant lot;*directly opposite this 
lot was the residence of Mrs. Ellen Gregg. The 
plaintiff, having no knowledge that a display of fire- 
works was to be given that evening, called upon Mrs. 
Gregg and was seated on the veranda of her house at 
the time of the accident. She did not go there, as 
she testified, to see the fireworks, but to make a 
neighborly call. A little after nine o’clock the exhi- 
bition was commenced. It consisted of set pieces, 
skyrockets and similar fireworks that went up in the 
air and exploded with loud reports, which were set 
off close to the sidewalk, on the lot side, as near to 
the walk as they could be placed, as testified to by 
several witnesses. There was no fence along the lot 
between the sidewalk and the lot. Shortly after the 
commencement of the exhibition a large set piece was 
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lighted, which from some unexplained cause ex- 
ploded, a large piece of it was thrown across the 
street, striking the plaintiff on the side of her head 
and inflicting the injury complained of. The learned 
trial justice submitted to the jury as a question of fact 
whether the exhibition of fireworks was, under the 
circumstances established by the evidence, a public 
nuisance, and of the correctness of their finding that 
it was, there can be little doubt. 


The appellant contends that the fact that the exhi- 
bition of fireworks, resulting in the injury to plaintiff, 
was given by a church organization upon private 
property, at a point specifically designated, under the 
direction of the commissioner of police, distinguishes 
and removes the case at bar from the effect of the de- 
cisions in Landau v. City of N. Y. (supra) and Speir 
v. City of B’klyn (139 N. Y. 6), and leaves the ques- 
tion of defendant’s liability an open one in this court. 
We are unable to reach this conclusion. The exhibi- 
tion was given at the time and place authorized and 
permitted by defendant, upon property abutting a 
well-built-up and populated residence street, under 
the personal supervision and direction of defendant’s 
police authorities. Although the fireworks were dis- 
charged upon private property, the place of their 
discharge was so close to the street (being just inside 
the sidewalk) that defendant is not relieved from 
liability by that fact. The danger to persons and 
property in the vicinity was just as great and as 
much to be apprehended as if the actual place of 
discharge had been in the street. The fireworks 
having been discharged in such close proximity to the 
street, within a few inches of the street line, on a lot 
surrounded by inhabited houses, justified the jury in 
finding the exhibition actually dangerous to people 
lawfully in that vicinity, and a public nuisance, for 
the results of which the defendant was liable. 

The case of Leonard v. City of Hornellsville (41 
App. Div. 106), cited by appellant as an authority 
supporting its contention, is not in point. The propo- 
sition there declared that a municipal corporation is 
not liable for a failure to exercise its charter powers 
in abating a nuisance upon private property so near 
the street as to menace the safety of persons law- 
fully using the highway, is not applicable to the facts 
established in the case at bar in which the liability 
of the city is predicated upon the affirmative action 
of defendant in licensing and permitting an act made 
unlawful by its ordinances, carried out under the 
supervision of its own officers in such close proximity 
to a residence street as to constitute a public nuisance, 
dangerous to the safety of persons lawfully in the 
vicinity where the exhibition was given, upon business 
not connected with such exhibition or as voluntary 
spectators thereof. 


The appellant’s exceptions present no reversible 
error, and we do not regard the damages awarded 
by the jury as excessive. 


The judgment and order must, therefore, be af- 
firmed, with costs. 


All concur. 





CONSTITUTIONAL AMENDMENTS. 





REMEDY FOR THE Law’s Detays Is More JupcEs 
AND Less LAWYERS. 





It is conceded by all that all the calendars of all 
the courts in the State are congested with thousands 
upon thousands of live causes all panting for trial. 
What can 76 judges do against this raging ocean of 
work and this raging multitude of 18,000 attorneys? 
When they have before them actually engaged 152 
attorneys representing both plaintiffs and defendants, 
they still have a congested audience of waiting at- 
torneys, to be precise, 17,848. They never complain 
and they seldom answer any criticism about the law’s 
delays. They simply go right on eating up enormous 
daily calendars; but their abnormal appetite for work 
is not able to consume both the heaped up old causes 
and the new causes piled daily upon the old ones. 
They are physically unable to digest more than they 
are doing. There is not a judgeship in the State 
that is a sinecure. The dire consequences of the 
law’s delays are death of witnesses, bankruptcy of 
the parties and loss of the subject of the action. It 
is self-evident that the cause of the law’s delay is 
lack of judges. Under this amendment, which per- 
mits the number of judges to be increased to one 
judge for every 80,000 inhabitants, if adopted at the 
coming election, this district, which has a popula- 
tion of 2,384,326, will be entitled to four new judges. 
How many of the thousands of jury causes, say, 
will these four men dispose of in a year? A drop in 
the sea! Litigants whose complaints and defenses 
are just, and their attorneys, are entitled to the first 
consideration both of legislators and taxpayers. 
They shouid get it, according to the organic law 
which solemnly says: “ Neither justice nor right 
shall be sold or delayed. Trial by jury shall remain 
inviolate forever.” Of course, the unjust litigant 
engaged in illegitimate business will try feloniously 
to seize justice and retard her in her brilliant prog- 
ress. The second shot from my double barrelled 
gun (although I prefer a rifle) is that, as there are 
too few judges, there are ten times too many at- 
torneys. Some of them have been discovered “ tout- 
ing for business” and at other little tricks tending 
to damage the profession. Citizens should require 
their candidates for the legislature to pledge them- 
selves to enact a remedy to protect and en- 
noble the profession. Through the good nature 


of the present members of the State board 
of law examiners, the easy rules and_ the 
acceptance of diplomas for down-right knowl- 


edge, new attorneys spring into bud and blossom 
at the rate of about a thousand a year, although but 
few of them alas ever flower or fruit thereafter. 
The members of that board should be increased to 
eleven and their salaries increased to five thousand 
dollars. One of them should be learned in the fine 


arts; one, in theology and ethics; one, in astronomy, 
geology, biology and anthropology; one, in chemis- 
try, engineering and physics; one, in geography, eco- 
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nomics, commerce, agriculture, civics, sociology, war | 
and history; one, in grammar, rhetoric, logic, Latin, 
literature and composition; one, in physiology, 
botany, medicine and zoology; one, in philosophy, 
psychology and metaphysics; one, in mathematics; 
and three in law. They should be required, by hard 
rules, to search, in the heads and hearts of the 
coming aspirants for the bar for ignorance concern- 
ing those subjects and when they find it reject them. 
An unlearned man should not be admitted to a 
learned profession, for nearly every cause offered 
him by time and fortune will be too heavy for him. 
No matter what the number and the height-of ‘the 
hurdles (even erecting judgment and conscience be- 
sides learning), set across the course to the bar, 
there always will be aplenty of fit aspirants who will 
race over them all with ease. There always will be 
lawyers in abundance and profusion. The absence 
of enough courts and the presence of oppressive fees 
practically paralyze litigation injuring at once the| 
bench, the bar and the public. The people’s taxes | 
should be applied, first, for enough judges for free | 
and speedy justice and after that for the other proper | 
purposes of government. Then when we of to-day | 
have lost our teeth, hair and sight, the future law- 
yers would be large employers of labor and would 
never be obliged to seek and scramble for petty 
places, political, commercial and nondescript, all out- 
side of the pale of this honorable profession. They 
would pursue the pleasant paths of the profession’s 
gardens with the gracious Goddesses, Learning, Judg- 
ment, Wisdom, Temperance, Justice, Prudence and 
Honesty. Ever keeping such fine company, conquer- 
ing their appetites and desires and despising all 
dangers, they would be a blessing to the public, to 
the profession and to themselves. 
WILLIAM HENRY KNox, 
59 William Street. 
—_ 
VETERAN BAR ASSOCIATION. 








On March 24, 1899, at Camp Columbia, Cuba, 
there was organized, by U. S. volunteer officers and 
soldiers from 11 States, on the eve of departure for 
home, a society of members of the bar to perpetuate 
the friendly military associations, formed during the 
Spanish-American War, etc., and to publish an an- 
nual roster. 


(1) The qualifications for membership require that 
the applicant must have been in the army or navy 
or in a civil capacity connected with the army or 
navy during the Spanish-American War, in good 
standing, and who has been, is, or hereafter becomes 
an attorney or counsellor-at-law of any State or 
territory; or is a lineal descendant of such, and like- 
wise a member of the bar. 

(2) Applications for membership can be addressed 
to either of the following, who will send me the ad- 
dresses of such: 

Capt. J. E. Bloom, U. S. A., Zamboanga, P. I. 
(Commander), of New York city bar and late Asst. 





Adjt.-Gen’l U. S. V.; Major S. E. Clapp (Lt.- 
Comdr.), Toledo, Iowa, late 49th Iowa Vol. Inf.; 
Lt. R. E. L. Watkins (Adjutant), Franklin, Va., 
late 4th Va. Vol. Inf.; Gen. C. P. Mattocks, Port- 
land, Me., late Brig.-Gen., U. S. V.; Corp. Edmund 
Burke (Qr. Mr.), Belleville, Ill., late Co. D, 4th Ill. 
Vol. Inf.; Lt. W. S. Hart (Trustee), Waukon, Ia., 
late 49th Iowa Vol. Inf.; Capt. A. F. W. Macmunus 
(Trustee), Corpus Christi, Texas, late 1st Texas 
Vol. Inf.; Capt. W. B. Hale, Hartsville, Tenn., late 
Cc. S., U. S. V.; Lt. G. Gillespie, Bloomfield, Mo., 
late 6th*Mo. Vol. Inf.; Sergt. Clarence H. Toolen, 
Chicago, Ill., late 2nd Ill. Vol. Inf.; Lt. C. H. Dock- 
ery, Raleigh, N. C., late 1st N. C. Vol. Inf.; Maj. 
Wm. Vertrees, Nashville, Tenn., late 4th Tenn. Vol. 
Inf.; Capt. J. W. Fortune, Jeffersonville, Ind., late 
161st Ind. Vol. Inf.; O. H. L. Mason (Chaplain), 
Green Mountain, Ia., late 49th Iowa Vol. Inf.; Wm. 
F. Rogers, 26 Liberty St., New York city, late 2nd 
U. S. V. Engr’s.; Capt. H. C. Keifer, Springfield, 
Ohio, late 3rd U. S. V. Engr’s. 


(3) On account of my distance, communications 
should be addressed to Major Clapp, Lieut. Com- 
mander, or Lieut. Watkins, Adjutant, who are au- 
thorized jointly or severally to elect new members, 
and to arrange for an annual meeting of old and new 
members in 1906, preferably at Chicago, IIl., about 
December 28, 1906, for the election of officers and 
trustees and to revise and adopt new constitution 
and by-laws. They are also authorized to appoint 
an associate committee of one on organization for. 
any part of a State or territory; and to take such 
further steps as to either may seem best in the 
premises. 


(4) At said meeting, action will be taken also on 
proposed amendment to constitution, to extend the 
membership to members or veterans of the National 
Guard, of three years standing as such, who are 
members of the bar, and to fix the initiation fee ($1) 
and annual dues ($1 proposed). If you cannot be 
present, send your proxy to any of the above. 


(5) The following members are also severally ap- 
pointed as associate committee for new members in 
their respective sections: 


Capt. W. J. Hannah, Waynesville, N. C.; Capt. A. 
C. Stewart, Waukon, Iowa; Lieut. Boris, Neoga, 
Ill.; Lt. W. L. Hillyer, Newport News, Va.; Capt. 
R. F. Taylor, Elizabethtown, Ill.; Pvt. F. G. Schultz, 
Riverside, lll.; Pvt. J. G. Hamilton, Fairfield, IIL; 
Capt. C. M. Gordon, California, Mo.; Pvt. J. H. 
Allen, Laurens, Iowa; Lt. G. Gillespie, Bloomfield, 
Mo.; Pvt. W. S. Hart, Waukon, Iowa; Maj. Geo. 
Wilbrick, La Grange, Texas; Pvt. C. Bradford, 
Dallas, Texas; Pvt. J. A. Foster, Manistique, Mich. ; 
Capt. A. D. Cowles, Statesville, N. C.; Capt. H. S. 
Parker, Arcola, Ill.; Cor. Humboldt von Howe, Chi- 
cago, lll.; Sgt. Abner Lunsford, Roanoke, Va.; Pvt. 
C. P. White, Carmi, Ill.; Sgt. R. T. B. Eddy, Chi- 
cago, Ill.; Pvt. H. H. Baker, Golconda, Ill.; Lt. N. 
B. Wilkinson, Willow Springs, Mo.; Lt. H. J. West, 
Marceline, Mo.; Pvt. H. D. Gale, Cedar Rapids, 
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Iowa; Pvt. A. E. Kelly, Bainbridge, Ind.; Lt. Guy 
Green, Athens, Texas; Pvt. A. D. Jones, New Har- 
mony, Ind.; Pvt. J. N. Burris, Dayton, Ohio. 

Very respectfully, 


J. E. Broom, 
Commander. 


Crrcutar No. 2: Zamboanga, P. I., September 25, 
1905. . 


Extract from “ Historical Register, U. S. Army,” 
published under act of congress; approved March 
9, 1903. ; 

(Official record of Capt. J. E. Bloom.) 

Born, Ohio. Appointed cadet, U. S. Military Aca- 
demy, September, 1869; graduated No. 7 in 1873; 
2nd lieutenant, 4th Artillery, 13th June, 1873; Ist 
lieutenant, 4th Artillery, 28th April, 1875; resigned, 
January 1, 1880. Capt. Asst. Adjutant General Vol- 
unteers, May 12, 1898; honorably discharged at 
expiration of Spanish-American War, May 12, 1808. 
Capt., Commissary, U. S. A., February 2, 1901.” 


(The foregoing summary can be supplemented 
with following) : 

Capt. J. E. Bloom is a native of Cincinnati, O., 
where he graduated from Woodward High School, 
1869, and from Cincinnati Law College, 1887; en- 
gaged in the practice of law in New York city 1887 
to 1898, when he closed his offices to participate in 
the Spanish-American War in Cuba. While in the 
4th Artillery, he participated in the Sioux Indian 
War, 1876, and the Nez Perces Indian War, 1877. 
Graduated from the Fort Monroe Artillery School, 
1875. Was Commandant of Cadets at East Ten- 
nessee University, Knoxville, 1876-7, and Colonel A. 
D. C. on the staff of the Governor of Tennessee. 
Was Adjutant-General of Light Artillery, Brigade 
Chickamauga, 1898, and A. A. G., 2nd Brigade, 2nd 
Division, 7th Army Corps, at Camp Columbia, Cuba, 
and A. A. G., 3rd Brigade, 2nd Divison, 3rd Army 
Corps, at Chickamauga. 

Capt. Bloom will be remembered by many New 
Yorkers as the principal organizer of the Wage 
Earners Patriotic League, 1896. 

At the outbreak of the Spanish War, 1898, with the 
assistance of Lafayette Post, G. A. R. of N. Y., he 
organized and offered to the government a volun- 
teer organization of 1,350 men — whose services not 
being required — he with many of the organization 
individually entered the service. At present is on 
duty with the Subsistence Department, U. S. A., in 
the Philippine Islands, Zamboanga, Mandanao. 
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A surety on a bond given in a judicial proceed- 
ing, conditioned to pay the eventual condemnation 
money, is held, in Carlton v. Price ({Ga.] 68 L. R. A. 
786), to be entitled to intervene in the proceeding 
where the principal is insolvent, and does not defend 
in good faith, or where the surety has a defense 
peculiar to himself, which the principal is under no 
legal obligation to plead. 








OUR FLAG. 





I. 
Flag of America! To thee 
We chant the song of Liberty. 
_Thou art enshrined in Faith and Love 
By angels in the realms above; 
By men who battle for our rights, 
To lead mankind to nobler heights — 
O symbol of the Free! 
O Flag of Liberty! 


2. 

Since thou, proud banner, first was raised, 
Millions of hearts have hymned and praised — 
As over every land and sea 
Thou hast proclaimed to man — Be Free! 
And wheresoe’r thy ensign wave, 
There’s manumission to the slave — 

O symbol of the Free! 

O Flag of Liberty! 


—JoHN FREEMAN BAKER. 
a on 


Hotes of Cases. 


Abandonment of Felonious Design as Affecting 
Premeditation in Murder.— Murder in the first de- 
gree under the cause in most Penal Codes defining 
it as a “ willful, deliberate, and premeditated killing,” 
consists of two distinct elements, both of which must 
concur: (1) an act amounting to murder at common 
law, and (2) the additional element of deliveration 
and premeditation. Despite attempted distinctions, 
these latter terms seem practically synonymous. 
They mean that the defendant, while in a cool and 
rational state of mind, considered whether or not he 
should kill the deceased, and decided definitely to 
kill him (McClain, Crim. Law, sec. 358; Peolpe v. 
Hawkins, 1888, 109 N. Y., 408; People v. Barberi, 
1896, 149 N. Y., 256; Keenan v. Commonwealth, 1862, 
44 Pa. St. 55). The deliberation and premeditation 
must occur before the act and continue thereto. This 
principle is well illustrated in those cases holding 
that where A assaults B with intent to murder, but 
during the conflict withdraws and in good faith 
gives up his original design, he is again remitted to 
his right of self-defense, and if forced to kill B to 
protect himself, will not be guilty of murder (Hale, 
P. C., 482; Stoffen v. State, 1864, 15 Ohio St., 47; 
Parker v. State, 1889, 88 Ala., 4; People v. Button, 
1895, 106 Cal., 628; State v. Shockley, 1905, 80 Pac., 
855). 

In view of these well settled rules a recent decision 
in California is worthy of notice. The defendant 
was a member of an armed gang that went to rob 
a safe. Finding the premises guarded they aban- 


doned this plan and started back, encountering some 
time later an officer who apparently undertook to 
arrest and search them. A melee ensued in which 
On appeal, the 


the officer was shot and killed. 
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Supreme Court affirmed a conviction of murder in 
the first degree, holding that the evidence of prep- | 
arations to kill made in connection with the pro- 
jected burglary was sufficient proof of deliberte pur- | 
pose (State v. Woods, 1905, 81 Pac., 652). It would) 
seem that the court might well have found sufficient | 
evidence of deliberation and premeditation to com-| 
mit murder upon the appearance of the offi-| 
cers and during the melee (State v. Brown, 1889, 
41 Minn., 319; State v. Duncan, 1893, 116 Mo., 288; 
Miller v. State, 1900, 130 Ala. 1). For although 
premeditation is required, the length of time over 
which it extends is immaterial, and it is sufficient if 
the defendant was able to exercise his judgment and 
to form a definite purpose (State v. Brown, 1889, 41 
Minn., 319; State v. Murray, 1894, 25 Ore., 241). 
The California court does not notice this position, 
but places its affirmance squarely upon the ground 
that the defendant’s original criminal intent in arm- 
ing himself for the proposed felony carried over 
after the abandonment of that plan and colored his 
subsequent independent act. As a principle of law 
this attitude is difficult to support and it would be 
interesting to know to what extent the learned court 
would carry it. It would seem to be an extreme con- 
struction to hold that because the defendant had de- | 
termined to kill any one who might interfere with) 
him in committing burglary that he therefore in-| 
tended to kill any one who might try to arrest him | 
for some other offense (e. g., carrying concealed 
weapons) after he had wholly abandoned his felon- | 
ious plan—Columbia Law Review, November, 1905. 


| 
= | 
Parent and Child — Enticement of Child — Right | 
of Action—In Kenney v. Baltimore & O. R. Co.,| 
decided by the Court of Appeals of Maryland in| 
June, 1905 (61 Atl, 581), it was held that in order | 
that a parent may maintain an action for the entice- | 
ment of a minor son from the parents’ service, there 
must have been an actual service of the parent by 
the son, and some active or affirmative effort by de- 
fendant to withdraw or withhold the child from that 
service. It is not enough that the son has voluntarily 
left the parents’ service without the latter’s consent, 
and has entered into the employment of defendant. 
The court said in part: 


The action of the lower court in granting the de- 
fendant’s prayers was clearly correct, as the record 
furnishes no evidence of the practice of any solici- 
tation, persuasion or enticement by the defendant or 
its agents upon the plaintiff's son. It appears from 
the record that the son had, several years prior to 
the time of the alleged enticement, been in the de- 
fendant’s employment with the consent of the father, 
who had himself procured the situation for the son. 
The son left his first situation with the defendant 
and went along with his father into the employment 
of the West Virginia Central Railroad Company, 
where they were engaged in repairing railway tracks 
in the State of West Virginia. The father subse- | 





| quently gave up the railway service and went to 


farming for an occupation, leaving the son in the 
employ of the West Virginia Central Railroad Com- 
pany, where he continued to perform the same kind 
of labor for about a year longer. During this time 
the son gave the checks which he received in pay- 
ment for his work to his father, who supported him. 
Some time prior to September 3, 1902, the son, to- 
gether with a friend, who was working with him, 
abandoned the work on the railroad track in West 
Virginia and went to the home of his brother, who 
resided in Cumberldnd, Md. Both the son and his 
friend, about September 3, 1902, made application to 
the Baltimore & Ohio Railroad Company at Cumber- 
land for work, and were employed by that company 
and put to work repairing engines and machinery in 
the roundhouse, where they continued to labor to- 
gether until the appellant’s son was fatally injured 
on the 25th of September, 1902. The friend, who 
was working with the appellant’s son, was a relative 
of the brother’s wife, and they boarded together at 
the brother’s house in Cumberland. The appellant’s 
son, when applying for a place in the service-of the 
Baltimore & Ohio Railroad Company, as a condition 
of his employment, signed a formal written applica- 
tion for membership in the relief association of that 
company, such as is usually signed by minors, con- 
taining a clause of assent to be signed by his father. 
He was given the application to procure his father’s 
signature to the assent, and in the meantime was 
permitted to go to work. He sent the application to 
his father, who declined to sign it, and sent it back 
to him, but that fact was not disclosed to the rail- 
road company, nor does it appear that the appellant 
ever declared or intimated to that tompany that he 
had any objection to the employment by it of his 


| son, or even informed it that his son was or had been 


employed on his behalf by the West Virginia Rail- 
road Company. The record thus completely fails to 
show any of the essential elements of an actionable 
enticement by the appellee of the appellant’s son, for 
it does not appear that at the time of his employment 
there was an actual subsisting state of service by him 
to his father of which the appellee had knowledge, 
or that the appellee or its agents persuaded, pro- 
cured or enticed him to leave any service at all. To 
maintain this action the evidence must show an 
actual service of the parent by the minor child, and 
some active or affirmative effort by the defendant to 
detract the child from that service. It is not enough 
to show that the child has left the father’s service 
without the father’s consent and entered: into the em- 
ployment of the defendant. There must be some 
affirmative solicitation by act or conduct by the latter 
in order to make him liable in an action like the 
present one. After the child has voluntarily left the 
father's service and is out of it he cannot be in- 
duced from it (Butterfield v. Ashley, 60 Mass., 249; 
Stuart v. Simpson, 1 Wend. 379; Caughey v. Smith, 
47 N. Y. 249, 250; Loomis v. Deets, Md., 30 Atl. 613; 
Nash v. Douglass, 12 Abb. Prac., N. S. 190; Arnold 
v. St. L. & S. F. R., Mo. App., 74 S. W. 5). 
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Bew Books and Rew Editions. 


Briefs on the Law of Insurance. By Roger W. 
Cooley. In five volumes. St. Paul, Minn.: The 
West Publishing Company, 1905. 





This is one of the most exhaustive, and, so far 
as we have been able to judge from a necessarily 
imperfect examination of it, one of the most useful 





of recent treatises on the subject of insurance. The} 
special feature which distinguishes it from the gen- | 
eral run of text-books is, from ‘the language of the 
author, “the discussion of the exceptional phases 
of the contract and of the law as applied thereto.” 
In this discussion the author’s constant aim has been 
to treat all questions from a practical, as distin- 
guished from a purely academic standpoint. He has 
sought to exhaust the cases by which the general 
rules have been modified, and to this end, has not 
only examined the cases cited by the courts in their 
opinions, but the subsequent history of each case 
has been traced by means of tables of cases cited, 
distinguished and overruled. Mr. Cooley’s constant 
aim throughout the work has been to furnish the 
practitioner with complete briefs on every phase of 
the law of insurance, so far as it relates to the con- 
tract, not only stating the decisions of the courts, 
but also the reasons for such decisions, and the 
theories upon which the courts have distinguished 
or have attempted to reconcile apparently conflicting 
cases. The briefs cover all kinds of insurance and 
the application of the law to all classes of insurance 
contracts. The plan of the work seems excellent, 
a method of treatment ample, and a style of writing 
admirably clear® That it will prove popular with 
the profession seéis certain, for its merits are be- 
yond question. 


American Railroad Rates. 
Noyes. 


By Judge Walter C. 
Boston: Little, Brown & Company, 1905. 


This is a most timely book on a timely and upper- 
most topic, one that is eliciting attention and thought- 
ful consideration all over the country, from the 
President down to the humblest citizen. The author, 
Judge Noyes, is peculiarly well fitted to treat of the 
difficult and technical rate question in all its different 
phases and aspects, legai, practical and economic, for 
he is not only a judge of the Court of Common 
Pleas in Connecticut, but is president of a railroad 
company of importance and a director in several 
other railroad companies. It can be truthfully said, 
however, that he has not written from a prejudiced 
or biased standpoint. He shows the development of 
the practice of charging “ what the traffic will bear,” 
from the old canal tolls, and the continuing influ- 
ences of the old customs.+ He explains fully just 
how rates are made and how they ought to be made, 
examines the questions of classification and discrim- 
ination, considers the effect of free competition on 
the one hand and of consolidation on the other; 
shows the movement of rates for the last forty years, 





and compares American rates with those of foreign 


countries. Perhaps the most important and striking 
chapter is that relating to the federal regulation of 
rates. The author frankly admits the necessity for 
additional federal legislation, and that it should go 
so far as to provide for the making of rates by the 
Interstate Commerce Commission; but he differs 
radically from any measures yet suggested in his 
plan of procedure. All the proposed measures con- 
template that the Interstate Commerce Commission 
shall first adjudicate the reasonableness of a rate 
complained of; if the rate be found unreasonable 
that the commission shall make a new rate to take 
its place; and that finally the courts shall review 
the proceedings of the commission. Judge Noyes 
contends that this procedure is unconstitutional, and 
presents other weighty objections to it. He then 
merely reverses the procedure, and suggests a plan 
whereby the reasonableness of a rate complained of 
can be speedily determined by the courts, whereby, if 
found unreasonable, the interstate commission can 
speedily make a new rate to take its place. This 
plan, he contends, leaves the courts and the com- 
mission in their proper spheres, avoids all constitu- 
tional questions, gives speedy and effective relief, is 
perfectly simple, and is fair both to the railroads and 
the shippers. The table of contents includes such 
topics as: Underlying Principles, Limitation of 
Rates, Making of Rates, Classification and Tariffs, 
Discrimination, Competition and Combination, 
Movement of Rates, Comparison of Rates, State 
Regulation of Rates and Federal Regulation of 
Rates. The work is a distinctly valuable contribu- 
tion to the important subject of which it treats, and 
is deserving of wide reading and study. 


Roman Water Law. Translated from the Pandects 
of Justinian. By Eugene F. Ware, Esq., of the 
Topeka (Kan.) Bar. St. Paul, Minn.: The West 
Publishing Company, 1905. 


This volume of 160 pages, bound in half-morocco, 
and very neatly printed, contains all of the Roman 
law, concerning fresh water to be found in the 
Corpus Juris Civilis. We don’t know that there will 
be any crying demand for the book, or that author 
or publisher will realize either a large or a small 
fortune from its publication. At the same time it 
will, no doubt, prove of interest if not of value, to 
those lawyers who make a specialty of waters and 
water rights, or who wish to go further than the 
average practitioner into the origin, history and de- 
velopment of modern doctrines in the branch re- 
ferred to. 


Yolanda. By Charles Major. New York: The 
Macmillan Company, 1905. 


Mr. Major has shown very clearly that he knows 
how to construct a novel that will stir the heart and 
thrill the pulses. His “When Knighthood Was 
in Flower” proved him to be a master of this style 
of writing, and in Yolanda he has given additional 
evidence of his acquaintance with history as well as 
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of his power as a writer. It is true that the new| unquestioned merit. Hardly another book of last 
novel of his sticks rather closely, for a novel, to the| year has received such genuine and hearty com- 
historical facts, but so little is known about Princess | mendation from critics and readers in America and 
Mary of Burgundy, her father, Charles the Rash, England alike. The writer has given us a charm- 
and the other characters who appear in it, that the| ing account of life in Washington in the fifties and 
story is almost entirely pure comedy. As a disguised| of Richmond during the long agony of the war. 





princess, Yolanda is exceedingly attractive. The) 
sketch of her character, which is in strong contrast | 
with the barbarity of the Burgundian duke and his | 
hirelings, is admirable. The tale moves swiftly, is 
full of thrilling incident, and is told with all of Mr. | 
Major’s well-known charm and piquancy. 


Great Japan. A Study of National Efficiency. By 
Alfred Stead. With a Foreword by Lord Rose- | 
bery. 8vo. $2.50 net. 


With the sudden emergence of Japan into the fam- 
ily of nations, particular interest attaches to the 
comprehensive volume just being issued from the 
Bodley Head by John Lane Company, entitled 
“Great Japan.” This is written by Alfred Stead, 
who calls the book “ A Study in National Efficiency,” 
a phrase coined by Lord Rosebery, who has written 
the foreword for the volume. In speaking of the les- 
son for the Western world in Japan’s sudden prog- 
ress, Lord Rosebery says: “ Some think we are too 
old a nation for new departures; that our garment 
is too old for new patches. It is true that we cannot 
begin on entirely new lines; we cannot, like an 
American manufacturer, ‘scrap’ all our old ma- 
chinery and begin suddenly afresh. But Japan is, 
historically speaking, a much older nation than ours; 
and yet she actually did this very thing some thirty 
years ago: discarded nearly everything but patriot- 
ism, and began a fresh career.” Mr. Stead writes of 
the patriotism of the Japanese, their ethical code, 
and habit of ancestor worship, and the simple life | 
they pursue. He describes the development of edu- 
cation, industries, mercantile marine and preserva- 
tion of agriculture. He sets forth the entry of so- 
cialism and the condition of the people. Glancing at 
the more direct results of the war, he writes of the| 
army and navy, provision for caring for the wounded 
and the work of the Red Cross Society. Scientific | 
colonization is shown to be Japan’s achievement and 
the little island empire is represented as the pioneer | 
of internationalism. Mr. Stead in speaking of the 
destiny of the country and the development of inter- 
national alliances, thinks that it is no exaggeration 
to say that the United States would find many more | 
ideas in common in an alliance with Japan than in| 
an alliance with Great Britain. The day of land- | 
grabbing in Asia is over, and the new world power | 
has given her fiat to a new Monroe doctrine which | 
gives the nations new standards of conduct aft home. | 


Reminiscences of Peace and War. By Mrs. Roger | 
A. Pryor. New York: The Macmillan Company, | 
1905. | 
Mrs. Pryor’s now famous book, which ‘has just 

appeared in a revised and enlarged édition, shows a 

popularity to be expected from a work of such! 


Her book, it can be truthfully said, is a notable con- 
tribution, not only to American history, but also to 
English literature of its type. She has a power of 
characterization by means of a few slight touches, 
and an unfailing faculty of humorous insight. Her 


| sketches of the last months of resistance in Rich- 
|mond have not been excelled, if they have been 
| equaled, anywhere. The new edition of the book, 


which can safely be characterized as the cream of 
recent Civil War reminiscences, has a number of 
fresh illustrations, in addition to its new chapters, 
and in its enlarged form is certain to prove more 
attractive and popular than ever. 


————- + -— 
Literary Hotes. 





The Macmillan Company will publish shortly a 
new “ Dictionary of German Quotations,” said to be 
notably full, inclusive and informing. It is said 
that no really good work in this field now exists. 


Rutherford’s “ Radioactivity” will appear shortly 
in a new edition, revised and greatly enlarged. It 
contains nearly 200 pages more than the first edition, 
and the rearrangement is so extensive as to consti- 
tute a new work. 


“Japan and the Far East” is to be the title of 
Mr. B. L. Putnam Weale’s new book. The author 
of “ Manchu and Muscovite” sets forth in it the re- 
sults of the war in the commerce and trade and 
everyday life of the Far East, and Japan’s part in 
it. The work will be freely illustrated. 


Miss Agnes M. Clerke has prepared a new edition 
oi “ The System of the Stars,” which will shortly be 
published by The Macmillan Company. The book 
has everywhere been revised and largely rewritten, 
and novelty has been given to the illustrations by 
extensive substitution, suppression and additions. 


Dr. Max Nordau’s charming stories for children 
have been translated from the German by Mary J. 
Safford, and will be published in a volume entitled 
“The Dwarf’s Spectacles and Other Fairy Tales.” 
There will be about fifty illustrations in the book, 
which will form one of the most attractive juveniles 
of the autumn. 


“Salve Venetia” is to be the title of Mr. Marion 
Crawford’s long-promised book on Venice, which 
The Macmillan Company will publish this month, 
with thirty photogravures and 200 other illustrations 
from drawings by Joseph Pennell. The work is of 
the same delightful kind as Mr. Crawford’s “ Ave 
Roma Immortalis” and his “Southern Italy and 
Sicily and the Rulers of the South.” 
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Each month of late “ The Arena” has seemed to 
gain in the element of popularity, while maintaining 
its high character as an authoritative review. The 
November issue is exceptionally rich in popular fea- 
tures. A fine illustrated paper on “ The Bournville 
Village Experiment” opens the issue. In this pa- 
per we have a graphic description of the successful 
attempt of one of England’s great manufacturers in 
building up a beautiful model village for the workers. 





The interest in the paper is greatly enhanced by a) 
number of excellent half-tone reproductions of pho- | 
tographic views. Another feature of special interest | 
to the general reader is a charming satirical paper, | 
entitled “ Social Scarecrows,” written by Linton Sat- | 
terthwait, a prominent member of the New Jersey | 
bar, and illustrated in a striking manner by the, 
famous cartoonist, Garnet Warren. “The Vital) 
Issue in the Present Battle for a Great American 
Art” is the title of a conversation with the eminent | 
sculptor, F. Edwin Elwell, and is a paper of popular 
interest which will especially appeal to the thousands | 
of Americans who are becoming deeply interested in| 
the subject of American art. The interest in this | 
paper is also enhanced by a fine, full-page frontis- | 
piece of the sculptor in his studio and a remarkably | 
fine full-page picture of Mr. Elwell’s statue “ Intelli- | 
gence.” “A Physician’s View of the Divorce Ques- | 
tion,” by Professor A. D. Bush, M. D., of the faculty | 
of the New Orleans University, is a contribution to 
divorce literature which 1s well calculated to occa- 
sion much discussion. Another feature of equal, and 
perhaps greater, interest to the general reader is from 
the pen of the well-known and eminent physician 
and author, Dr. William Lee Howard, and is en- 
titled “Two Souls in One Body: A Realistic but 
Scientific Account of a True Psychologic Case.” 
The facts given in this paper are more amazing than 
those contained in Robert Louis Stevenson’s “ Dr. 
Jekyll and Mr. Hyde,” but the eminent physician 
vouches for the accuracy of his statements. He has, 
he tells us, had the case under his personal observa- 
tion for over two years. “A Fascinating Pen-Pic- 
ture of a Vanishing Race” is an interesting book- 
study dealing with the Maori race, as described by 
the Hon. Edward Tregear, the eminent New Zealand 
statesman. There are also two short stories of ex- 
ceptional interest, which add materially to the ele- 
ment of popularity in this issue, and in addition to 
this varied table of contents, which will appeal to 
the general reader, is a large quota of strong papers 
dealing with political, social and economic matters 
for which “The Arena” is so well known, chief 
among which should be mentioned the Hon. J. War- 
ner Mills’ powerful paper in his series on “ The 
Economic Struggle in Colorado,” which this month 
deals with the tramways, the gas and electric lighting 
company and the telephone monopoly of Denver; 
“ Possibilities of Government Railroad Control,” by 
Professor John Burton Phillips, Ph. D., of the Uni- 





versity of Colorado; “ Guarded Representative Gov- 
ernment,” by George H. Shibley; “ The American 
Judicial System,” by the Hon. William V. Allen, 


ex-United States senator from Nebraska; and 
“Great Insurance Companies as Fountain-Heads of 
Political and Commercial Corruption,’ by B. O. 
Flower, illustrated with numerous reproductions of 
the best cartoons called out by the insurance investi- 
gation. In addition to these leading features are 
the popular departments of “In the Mirror of the 
Present ” and the “ Books of the Day.” 


Volume III of the edition de luxe of “ The Works 
of Maurice Hewlett” consists of “Little Novels of 
Italy.” These little novels represent some of the 

nest of Mr. Hewlett’s work, and on their first pub- 
lication they greatly deepened the impression of 
the quality of his work which had been conveyed by 
his earlier volumes, “ The Forest Lovers,” “ Richard 
Yea-and-Nay,” and “ Earthwork Out of Tuscany.” 


Early in January The Macmillan Company will 
publish Mr. John Spargo’s book, “ The Bitter Cry 
of the Children,” which is said to be noteworthy for 
its inclusive treatment of all phases of its subject. 
Mr. Spargo not only deals with the anecdotal and 
picturesque side of the crusade against child labor 
throughout the European countries, but he also en- 
ters fully into the remedies that have been at- 


tempted and the success which have attended these. 


The leading article in The Living Age for October 
28th is on the “Evolutionary Ethics of Marriage 
and Divorce,” by Woods Hutchinson, the well-known 
naturalist. It treats the marriage question from 
an entirely new point of view, and re-enforces the 
moral and religious arguments for monogamy by a 
study of conditions existing in the lower orders, 
from which man is assumed to have emerged. But 
it is quite far from agreement with extreme con- 
servative views regarding divorce. 


The November number of the North American Re- 
view appeals to a wide variety of tastes and inter- 
ests. F. de Martens, one of the most distinguished 
members of the Russian delegation, comments upon 
“The Portsmouth Peace Conference” and its work. 
W. D. Howells records his observations of “ Eng- 
lish Idiosyncrasies.” Frederic C. Penfield sets forth 
“ Japan’s Commercial Aspirations.” Prof. Abram S. 
Isaac recounts the history and the achievements of 
“The Jew in America.” Calvin Dill Wilson recalls 
a forgotten condition of life in the Southern States 
before the war in an extremely interesting article 
entitled “ Black Masters: A Side Light on Slavery.” 
Brander Matthews discusses the essential structural 
differences between “The Modern Novel and the 
Modern Play.” Mrs. Russell Sage calls serious at- 
tention to the “Opportunities and Responsibilities 
of Leisured Women.” Charles F. Thwing, presi- 
dent of Western Reserve University, writes of the 
principles on which the Carnegie “ Pension Fund 
for College Professors” must be administered. 


John Ball Osborne, chief of the bureau of trade re- 
lations, explains “The Alternative of Reciprocity 
Treaties or a Double Tariff,” with which recent 
changes in foreign tariffs have confronted the United 
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States. Ion Perdicaris, some time ago a captive in 
the hands of the brigand chief Raissuli, describes 
“The General Situation in Morocco.” J. Walter 
Lord contributes “A Review of Federal Railroad 
Regulation.” An interesting feature is a warm 
tribute to Sir Henry Irving from the pen of his 
friend, L. F. Austin, the writer and the subject of 
which died within a few weeks of each other. The 
department of World Politics contains communica- 
tions from London, St. Petersburg, Madrid and 
Washington. 


Miss Marie Van Vorst’s new novel, “ Miss Des- 
mond,” is described as a delicate, perceptive study 
of feminine human nature. A love story first of all, 
it is at the same time a charming and dramatic 
novel, certain to please the readers of Miss Van 
Vorst’s former books. Its technique and style recall 





the best of her short stories. Its scenes are laid 
partly in Switzerland and partly in France, where | 
some of the characters make an automobile tour ; | 
and the story’s close is in a mellow autumn garden | 
in New England. The Macmillan Company an- | 
nounce “ Miss Desmond” for early issue. 


In the American Monthly Review of Reviews for 
November, the most prominent topics of discussion 
are: the independent tendency in American politics, 
as illustrated in Mr. Jerome’s fight for re-election in 
New York and in other local campaigns in various 
parts of the country; the question of insurance man- 
agement; the meeting of Russia’s first parliament, 
the Duma, and the method of its election; the les- 
sons in sanitation taught us by Japan’s recent war 
experience; the movement for church federation in 
America and England; the contribution made by 
Jews to our national life (apropos of the two hun- 
dred and fiftieth anniversary of the landing of the 
first Jews in America); the present condition of 
rural Ireland, and the workings of the new land 
law; and the provisions for sports and games in the 
park playgrounds of our great cities. 


John Lane Company announce among their fall 
publications from the Bodley Head, New York, the 
work of Professor Edward De Wertheimer on the 
life and fortunes of Napoleon’s illstarred son, “ The 
Duke of Reichstadt.” The Duke is perhaps most 
intimately known to English readers as the hero of 
Rostand’s “ L’Aiglon.” Though he died too young 
to find scope for his qualities as a prince, which seem 
to have been of a high order, and though he was 
always constrained by his embarassing position be- 
tween two destinies, his death was a severe blow to 
French aspirations. As a grandson of Emperor 
Francis he wished to be for Austria a second Prince 
Eugene. On the other hand he was continually being 
admonished to remain the son of the great Napoleon. 
At such moments his thoughts turned with profound 
sadness towards France, the throne of which was 
occupied by another. In the early ending of his 
career France seemed to lose a guarantee against 
the wanton aggression of foreign powers that it was 





hardly likely to possess again; and the disappoint- 
ment of the Viennese was the keener in that they 
hardly appreciated the importance to them of the 
Duke’s position in the world of European politics 
while he had lived. The Duke’s nature was marked 
by a most intense reserve and a natural instinct to 
keep his real feelings from the knowledge of those 
who surrounded him. This makes the task of esti- 
mating his character and the meaning of his brief 
career all the more difficult to the historian and all 
the more important to the proper comprehension of 
the history of the times. Professor Wertheimer has 
collected a large amount of material of the greatest 
possible interest. Comparatively little has been 
written to the Duke since his death in 1832 and it is 
the belief of the publishers that this book fills a gap 
in historical literature. It is based on an exhaustive 
search of the archives of France and Austria and 
presents a careful picture of one of the most inter- 
esting figures in French history. The author has 
received permission to reproduce a number of por- 
traits which add to the value of the volume. The 
illustrations also comprise reproductions of old prints 
and a facsimile letter. 


The limited large paper edition of “ The Works 
of Maurice Hewlett” will consist of 500 sets of ten 
volumes each — not eleven volumes, as was recently 
announced. “The Forest Lovers” and “ Richard 
Yea-and-Nay,” the first two volumes in the set, are 
already issued. The other volumes will follow at 
monthly intervals until June, when “ The Fool Er- 
rant” will complete the set. Mr. Hewlett is one 
of the great modern creators of fiction, at once 
imaginative and dramatic. “ Ruddy and fragrant 
English,” in Mr. Frederic Harrison’s happy phrase, 
atmosphere, color, passion, flavor and utter charm, 
are a few of the elements that go to make Mr. Hew- 
lett one of the commanding figures in modern litera- 
ture; the successor, as Mr. Nathaniel Stephenson 
recently showed in a thoughtful essay in “ The 
World of To-Day,” of Thackeray and Meredith. 


“The Menace of Privilege: A Study of the Dan- 
gers to the Republic from the Existence of a Favored 
Class,” is the full title of Henry George, Jr.’s new 
book, which The Macmillan Company are just pub- 
lishing. The volume is a brief, plain, direct pre- 
sentation of the great problems, simple and complex, 
that are rising in the United States and ominously 
pression for solution. In particular Mr. George 
takes up such subjects as the cause of the extraordi- 
nary inequality in the distribution of wealth, the rise 
of class feeling, the growth of the aristocratic idea, 
the rise of a militant trade-unionism and the deepen- 
ing corruption of politics. 


“Main Currents in Nineteenth Century Litera- 
ture,’ the important work in six volumes, by Prof. 
George Brandes, which The Macmillan Company 
have been publishing for several years, is to be 
completed next week by the issue of Vol. VI, which 
is concerned with “ Young Germany.” 
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J. A. Spender, the editor of the Poems of William 
Watson, which is being published from The Bodley 
Head, by John Lane Company, in two volumes, is a 
critic of the highest standing in England. Mr. 
Spender occupies an important position in the literary 
world there. He is the editor of one of the first 
papers in the country and also has a reputation of 
being a fine critic, a scholar, and although a liberal 
in politics, he is fearlessly independent. 


“Principles of Oral English” is the title of a new 
book by Professor Erastus Palmer, of the College 
of the City of New York, and Mr. L. Walter Sam- 
mis. The subject of the work may be summed up 
as the philosophy of inflection. It shows the stu-| 
dent how to get the thought and understand the emo- 
tion, and then how to expess both thought and! 
emotion vocally. It deals with the subject both as | 
a science and as an art. The Macmillan Company, | 
who announce the volume for early issue, say that | 
it contains a number of new ideas and that it is| 
comprehensive in its treatment. 





Early in the spring season The Macmillan Com- 
pany will publish Winston Spencer Churchill’s bio- | 
graphy of his father, the late Lord Randolph} 
Churchill. It will probably be contained in two)| 
volumes, with a number of illustrations, and will} 
contain about 200 autograph letters of the last score | 
of years from Queen Victoria, Lord Salisbury, and | 
other eminent people, showing the exact relations | 
between the sovereign and the prime minister, the 
prime minister and the secretary of state, the secre- 
tary of state and the foreign secretary, etc. The 
work is said to reveal the actual inner workings of 
the modern British political machine. | 

“Civil War and Reconstruction in Alabama ” is| 
the title of a book by Walter L. Fleming, Ph. D.,| 
Professor of History in West Virginia University, | 
which The Macmillan Company will publish at once, | 
with many illustrations. The author’s aim is to | 
study the political, social and economic effects of the | 
war and reconstruction upon institutions that ex- | 
isted before the war. 
ence on Alabama history of the segregation of the 


Emphasis is laid on the influ- | 


London to Quebec. Another story in this number 
that stands strongly out is the “ Last Love-Feast,” 
a tale of the French Commune, splendidly illustrated 
by Castaigne. Fitly following this piece of fiction 
is “ The Lottery of Death,” a true story of the Civil 
War. In sharp contract is “ An Eye for an Eye,” 
a dainty little tale of hot blood and young hearts, 
told in the sweet patois of the Louisiana ’Cajan. 
There are besides stories by Samuel Hopkins 
Adams, Mrs. Wilson Woodrow, Jean Webster and 
others. 


Caroline Duer’s new novel, “Cinderella of the 
Garden House,” appears complete in Lippincott’s 
Magazine for November. Young men and women, 
as well as those of more mature tastes, find an ap- 
pealing quality in fiction from the pen of this writer. 
Her people talk and move like really live human 
beings and her scenes take a grip on the memory 
that refuses to let go. The “Cinderella” of Miss 


| Duer’s creating is a young American girl who is 


making a tour of Europe in the train of an uncon- 
genial stepmother. At Rome the prototype fairy 
godmother appears and soon the prince draws near 


| —and thereby hangs the tale. 


= 
Among the Late Decisions. 





A note containing no name of a payee, nor space 
to insert it, is held, in Smith v. Willing ([Wis.] 68 
L. R. A. 946), not to be negotiable. 


The right to require a license to own, run or 


| manage a dental office, to be granted, after examina- 
|tion as to fitness, 


is denied in State v. Brown 
({Wash.] 68 L. R. A. 889), where there is no inten- 
tion of engaging in the actual practice of dentistry. 


A right of action is held, in Koerber v. Patek 
({Wis.] 68 L. R. A. 956), to exist against one who, 
on being granted permission to examine the stomach 
of a corpse, removes it from the body and refuses 
to return it, so that the body has to be buried in a 
mutilated condition. 


A street car company which stops its cars for the 


negroes into the Black Belt and the whites into the| purpose of receiving passengers is held, in Normile 
white counties. More than any other book, this vol-|y. Wheeling Traction Co. (([W. Va.] 68 L. R. A. 
ume describes the part of the negro— whether active | 901), to be charged with the highest degree of care 
or passive — in the history of a southern State. |to see that all passengers lawfully entering its cars 


‘get to a place of safety thereon before starting the 
The November McClure’s begins a new volume |... 


with the opening chapters of two great new series | 
and a big Kipling story. In this number Carl) A passenger on a street car, injured by its col- 
Schurz begins his “ Reminiscences;” Ray Stannard | lision with a wagon at a street crossing, is held, in 
Baker, with “The Railroad Rate,” opens his series| Black v. Boston Elevated R. Co. ([Mass.] 68 L. R. 
of articles on the greatest national perplexity. Last} A. 799), to have no right to recover from the street 
of the articles in November is the second half of| car company for his injuries, although he was in 
Charles F. Lummis’ breezy story, “ Pioneer Trans-| the exercise of due care, if the evidence tends to 
portation in America.” Kipling’s most remarkabie| show that the collision was due to the negligence 
story is “ With the Night Mail,” in which he pio- | of the person in charge of the wagon. A note to 


jects his wonderful imagination into the twenty-first | this case discusses the question of presumption and 
burden of proof on question of carrier’s negligence 


century and takes a thrilling air-ship flight from 
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when passenger, in the exercise of due care, is in-| of earnings thereof in the power of trustees, or by 


jured by collision with vehicle under control of third| which any other persons than the members of the 
person. | combine, their proper officers, agents and employees, 
| shall have the power to dictate or control the man- 


The right of an individual to challenge the cor- | agement of the business 
| ’ 


porate capacity of a foreign corporation as a defense | : 

to its right to recover is sustained in Myatt v. Ponca| The right of a carriage maker having in his posses- 
City land & I. Co. ([Okla.] 68 L. R. A. 810),| sion a carriage belonging to a customer for repair 
where, in an action between him and the corporation, |and sale on the customer’s account to insure the 
the latter attempts to acquire title to property vested | customer’s interest therein by a policy taken in his 
in such individual. ‘own name, is sustained in Johnston vy. Charles 


| Abresch Co. ([Wis.] 68 L. R. A. 934). 
The right of a union depot company to grant to a 


transfer company the exclusive right to use a desig- | For the purpose of determining which clause of 
nated portion of its depot grounds for the purpose |the statute of limitations is applicable, it is held, in 
of standing thereon its hacks and vehicles and of | Fowlkes v. Lea ([Miss.] 68 L. R. A. 925), that a 
soliciting the patronage of incoming passengers, is| recital of the consideration in a conveyance of real 
sustained in State ex rel. Sheets v. Union Depot Co. | estate creates a contract in writing, although the 
({Ohio] 68 L. R. A. 792). | vendee makes no express promise to pay. 


The dower right of a married woman is held, in | The liability of a master for injuries caused by a 
Lewis v. Apperson ([Va.] 68 L. R. A. 867) not to| brakeman who wantonfy and wilfully kicks a tres- 
be barred by a deed signed by herself and a court! passer from a moving car is sustained in Dixon v. 
commissioner, conveying her husband’s real estate,| Northern Pacific Co. ([Wash.] 68 L. R. A. 895), 
to which he is not a party, under a statute providing | unless entire absence of authority of brakeman to 
for the barring of such right “when a husband and/| eject trespassers is shown. 
his wife” have signed a writing purporting to convey 
his real estate. Jurors who have rendered a verdict of guilty in a 

'trial of one person for bribery are held, in People 

An exception of a right of way, which will inure |v. Mol ({Mich.] 68 L. R. A. 871), not to be im- 
to the benefit of the heirs and assigns of the grantor, | partial, within the constitutional requirement, so as 
is held, in Dee v. King ([Vt.] 68 L. R. A. 860), to| to be competent to serve at the trial of another per- 
be created by a clause in a deed of a strip of land| son indicted for the same offense, and whose guilt 
“reserving the privilege of a pass * * * in my| depends upon practically the same evidence as that 
usual place of crossing,” where the pass was used to} offered at the other trial, and the bearing of which 
reach other land of the grantor difficult of access| upon his guilt must have been considered at that 
by any other route. trial. 


ne crea 
Raising a window partly open so as to create an 


aperture sufficient to admit of entrance into a build- Euglish Aotes. 
ing, which is subsequently effected through the open- . Lue f 
Ape bah a y . ? There is consternation in the Middle Temple (says 
ing, is held, in Claiborne v. State ([Tenn.] 68 L. R. : ; : 
: é ..1. |the Daily Chronicle), the Benchers having decreed 
A. 859), to be a sufficient breaking to come within > 
f ie . that sub-tenants are to be done away with. Not 
the statute defining burglary as the “breaking and ' 
Rat 2 ‘ Res hanged or shot, of course, but evicted. The Temple 
entering into a mansion house by night with intent ; Ri 
i> commit = felony.” provided asylum for many writing and other people 
: whose work is in Fleet street and neighborhood, 
A bank which has accepted a check on deposit,| though the Temple chambers are by a polite fiction 
with the depositor’s indorsement, is held, in Aebi| Understood to be let to barristers only. In the past 
v. Bank of Evansville ([Wis.] 68 L. R. A. 964), to| the practice has been for barristers to apply for 
discharge the indorser from liability thereon by fail-| Toms, and when they got them, to allot them to 
ing to notify him of its non-payment for nearly a, 10n-legal friends. This worked satisfactorily, and 
month, notwithstanding it was lost in the ‘mail when | ¢XPlains why it is that there are in the Temple so 
forwarded for collection, and the bank waited in the Many householders whoare not barrister at all. As 
hope that it would reach its destination. ‘it happens just now, there are very many barristers 
|and law students who want chambers in the Middle 
A car-service association organized by railroad| Temple, and the Benchers, often pleased to get peo- 
companies to insure the prompt, accurate and im- | ple from the outside to occupy their tenantless flats, 
partial assessment of demurrage according to rules|are saying that members of the Inn are the only 
approved by the State railroad commission is held,| persons who have any right to dwell within the 
in Yazoo & M. V. R. Co. v. Searles ([{Miss.] 68 L.| precincts, and elaborate inquiries are being made! 
R. A. 715), not to be illegal under the clause of a} As a matter of fact, the Benchers and the barristers 
statute forbidding the formation of trusts or com-| have a grievance against “civilians” who happen to 
bines to place the control of busness or. the products! find a habitation in the fold. Rightly enough, the 
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members of the Inn have no desire to see the whole 
place converted into a barracks for journalists, who 
come there because the flats are cheap; but the mem- 
bers who know anything of history have a deeper 
grievance, which is that the three Temple dwellers 
of greatest distinction were not barristers or even 
enrolled law students. They were Goldsmith, John- 
son and Lamb. None of these had anything to do 
with any Inn of court; and at this time of day it is 
not easy to know how they secured quarters within 
the Temple gates. Perhaps the system of letting 
in the old days was more loose, and the Temple 
treasury officials took themselves somewhat less im- 
portantly than they do to-day. 


It seems to be very difficult to get rid of the popu- 
lar belief summed up in the phrase “Findings is 
keepings.” This is illustrated by a case decided 
recently by Mr. Fenwick at Bow Street, says the 
Law Journal (London). A laborer engaged on 
drainage work on an estate in process of develop- 
ment found a diamond ring in some earth which he 
was shifting. He took it to a pawnbroker for valua- 
tion, and it ultimately found its way into the custody 
of the police, and became the subject of a claim 
under the Police Property Act by the owners of the 
estate; and the magistrate, after some consideration, 
made an order for its delivery to them, they con- 
senting to give the finder a sum amounting to half 
its estimate value. It is not unusual to cite Armory 
v. Delamirie (2 Strange, 504) as establishing the 
title of the finder as against all the world but the 
true owner; but this is a mistaken reading of that | 
case, which merely determined that the finder of a 
jewel could maintain trover against a goldsmith 
to whom he had handed it to learn its nature on 
the goldsmith wrongfully detaining the jewel. 
Where property is found in a public place, there 
is no one who can be said to have de facto posses- 
sion of the place, or power of control over things 
dropped or left there, and in such cases the finder 
can hold the goods found against all but the true 
owner. And this rule extends to things found in the 
sea, or even in the public part of a shop (Bridges 
v. Hawkesworth, 21 Law J. Rep. K. B. 75). But 
where a thing is found on or in the soil of private 
property, the person who finds it has no title what- 
ever against the owner of the land. This was 
definitely decided in The South Staffordshire Water 
Company v. Sharman (65 Law J. Rep. Q. B. 460; 





L. R. [1896] Q. B. 44), a case in which two dia- 
mond rings were found in the mud of a pond be- 
longing to the plaintiffs by a workman whom they | 
had employed to clean it out. The judgment rested | 
on the view that where a person has possession of | 
land, with a manifest intention to exercise control | 
of it and over the things upon or in it, everything 
found on the land, by whatsoever person, is pre- 
sumed to be in the possession of the owner of the | 
land; and such possession entitles him to sue in| 
detinue or trover the finder if he deals with the’ 
thing found or refuses to give it up. | 








Bumorous Side of the Law. 





Representative Dinsmore of Arkansas tells of a 
rural justice of the peace in that State who was ap- 
proached by a man desiring a divorce. The justice 
was in a quandary. Calling the bailiff to his side, he 
whispered : ° 

“ What’s the law on this p’int?” 

“You can’t do it,’ was the reply. 
your jurisdiction.” 

The husband, observing the consultation between 
the two officials, anxiously interjected: “I’m willin’ 
to pay well; got the money right here in this sock!” 

At this the justice assumed his gravest judicial 
air. Adjusting his spectacles, he said: 

“You know’d before you came here that ’twarnt 
for me to separate husband and wife; and yet you 
not only take up the valuable time of this here court 
with yo’ talkin’, but you actually perpose to bribe 
me with money! Now, how, much have you got in 
that sock?” 

« “’Bout six dollars and a half, yo’ honah!” 

“All right! Then I fine you five dollars for 
bribery and a dollar and a half for takin’ up my time 
with a case outer my jurisdiction, and may the Lord 
have mercy on your soul!” 


“It’s out of 





The judge had his patience sorely tried by lawyers 
who wished to talk and by men who tried to evade 
jury service. Between hypothetical questions and 
excuses it seemed as if they never would get to the 
actual trial of the case. So when the puzzled little 
German who had been accepted by both sides jumped 
up, the judge was exasperated. 

“ Shudge!” cried the German. 

“ What is it? ” demanded the judge. 

“T tink I like to go home to my wife,” said the 
German. 

“You can’t,” retorted the judge. “Sit down.” 

“But, shudge,” persisted the German, “I don’t 
tink [ make a good shuror.” 

“You're the best in the box,” said the judge. “ Sit 
down.” 

“What box?” asked the German. 

“Jury box,” said the judge 

“Oh, I thought it vas a bad box that peoples gets 
in somedimes.” 

“No,” said the judge, “the bad box is the prison- 
er’s box.” 

“But, shudge,” persisted the little German, “I 
don’t speak goot English.” 

“You don’t have to speak any at all,” said the 
judge. “Sit down.” 

The little German pointed at the lawyers to make 
his last desperate plea. 

“ Shudge,” he said, “I can’t make noddings out 
of what these fellers say.” 

It was the judge’s chance to get even for many 


annoyances. 
“ Neither can any one else,” he said “Sit down.” 
With a sigh the littke German sat down.—Ex- 
change. 
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